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Abstract 
Human trafficking is considered to be modern day slavery. The EU continuously seeks to 
strengthen its fight against this crime, latest with the Directive on Prevention, Combat and 
Protection adopted in April 2011. But to what extent is the EU able to fight human trafficking 
through law?  
 
Human trafficking is a complex problem which can be assessed from different perspectives. The 
EU primarily addresses the fight against human trafficking through criminal law, and this thesis 
investigates the extent to which EU law is able to fight trafficking in women for sexual exploitation. 
This is done by analysing the EU’s legal framework within the field of human trafficking, 
conducting interviews with experts, and drawing on policy reports, books and journals.  
 
Sociology of law is applied to investigate how law is able to influence norms of society and vice 
versa. Furthermore, Niklas Luhmann’s system theory is applied to explain the ability and challenges 
of EU law: Law is a social sub system, and is limited by its legal code; legal/illegal, in its ability to 
fight trafficking in women for sexual exploitation.  
 
It appears that the legal code cannot contribute to mitigating root causes of human trafficking. 
However, the adoption of the Directive on Prevention, Combat and Protection strengthens the EU’s 
efforts in combating trafficking in women for sexual exploitation as it applies a holistic, human 
rights-centred approach and calls for increased focus on regulating the demand side: Prostitution. 
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1 Introduction 
In the negotiations about international anti-trafficking legislation the speeches begin with beautiful 
words (…) of the sufferings of trafficked persons, but in the end states were very reluctant to grant 
trafficked persons the rights they should have in order to prevent themselves from being trafficked1 
Human trafficking is a transnational organised crime which violates the human rights of the victims 
and constitutes a threat to the security of the EU. The EU constitutes the primary destination of 
trafficked victims and it is estimated that 200.000 women are trafficked each year into the sex 
industry of the EU – and this number is increasing2. 
 The EU has taken initiatives to strengthen the fight against human trafficking, latest with the 
adoption of the Directive on Prevention, Combat, and Protection in April 20113. The Directive 
seeks to meet the challenges facing the EU on fighting human trafficking as it represents binding 
legislation4 to prevent trafficking, prosecute the offenders, and to protect the victims ‘in line with 
the highest European standards’:   
 
The new ambitious rules adopted today will keep the EU at the forefront of the international fight 
against human trafficking by protecting the victims and punishing the criminals behind this modern 
slavery (Cecilia Malmström, Commissioner for Home Affairs5) 
 
But the political wish for better protection and prevention has often led to the contrary: Victims 
have been re-victimised as they have been identified as illegal immigrants instead of victims of 
human trafficking, and raids on brothels, in the name of rescuing the trafficked women, have led to 
the arrest and deportation of them6.  
 
A joint effort is necessary to fight human trafficking through the coordination of strategies, 
exchange of data and education of officials, but the EU Member States tend to be reluctant to 
commit themselves to the level of change, which is necessary to alter the dynamics of trafficking7.  
 
                                                 
1
 Keynote Address by Marieke van Doorninck, Advisor Public Affairs, La Strada International 
2
 European Parliament Resolution 2010/C 341 E/20 (referred to as the Parliament Resolution) 
Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and combating 
trafficking in human beings and protecting its victims, and replacing Council Framework Decision 2002/629/JHA 
(referred to in this thesis as the Directive on Prevention, Combat, and Protection) 
4
 EU: ’Directives’  
5
 EU 2011: Press release: ‘Human trafficking: Commission welcomes Council adoption of stronger EU rules’ 
6
 Keynote Address by Marieke van Doorninck, Advisor Public Affairs, La Strada International 
7
 Gallagher 2010: 503 
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Whether the Directive on Prevention, Combat, and Protection is able to ‘keep the EU at the 
forefront of the international fight against human trafficking’ while the EU in fact constitutes the 
primary destination of trafficked victims is investigated in this thesis. 
 
1.1 The Research Question 
It is my aim to offer an understanding on how EU law provides the EU and its Member States with 
the necessary tools to fight this phenomenon8. I choose to focus on the EU’s legislative approach to 
the fight against trafficking as the Directive on Prevention, Combat, and Protection represents the 
latest initiative of the EU within the field of fighting human trafficking.  
The thesis investigates EU law in order to analyse its ability to fight human trafficking. I thus 
examine the research question from a legal perspective as I focus on the EU’s legal sources that are 
adopted to fight human trafficking. Human trafficking encompasses children, men, and women, and 
the EU’s initiatives within the area vary according to the group addressed. This thesis focuses on 
EU law’s ability to combat trafficking in women for sexual exploitation. Conclusively, my research 
question is formulated as follows: 
 
To what extent is EU law able to fight trafficking in women for sexual exploitation? 
 
To answer the research question, I divide the analysis into two parts which each contributes to the 
final conclusion. The analysis is structured by two working questions which are elaborated in 
section 4.5 in regard to the use of empirical data and theoretical concepts and their purpose. The 
working questions are formulated as follows: 
 
WQ1: How do the normative expectations of the EU affect the evolution of EU law within the field 
of fighting human trafficking? 
 
WQ2: Is the function of EU law as a system able to combat human trafficking in the EU? 
 
The Operationalisation of the working questions is presented in section 4.5.  
 
                                                 
8
 As trafficking in human beings is referred to in terms of ’the phenomenon of trafficking in human beings’ in EU 
papers and by scholars (e.g. in Council of the European Union 2009 11450/5/09: Action-Oriented Paper on 
strengthening the EU external dimension on action against trafficking in human beings; Towards Global EU Action 
against Trafficking in Human Beings and Obokata (2003) EU Council Framework Decision on Combating Trafficking 
in Human Beings: A Critical Approach I use this terminology as well in the thesis. 
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1.1.1 Reflections on the Research Question 
Root causes of human trafficking are multiple; poverty; poor legal framework; corruption; and lack 
of implementation of law. It is a complex phenomenon which can be assessed by analysing how 
social policies, neighbour policies, or economic development policies influence human trafficking. 
However, I solely examine the research question from a legal perspective based on the legislation of 
the EU within the field of fighting human trafficking.  
I choose to focus on trafficking in women for sexual exploitation as this constitutes the main kind of 
human trafficking and has continued to grow over the last years9. In addition to this, I also find the 
discussion on the demand side; the sex industry, of interest as the Directive on Prevention, Combat, 
and Protection calls for an increased focus on this. I do not consider other kinds of trafficking, such 
as forced labour or domestic work (McRedmond and Wylie 2010: 8), nor do I go into dept with 
asylum policies or immigration law, e.g. the legal status of the victims of trafficking in regard to 
right to seek asylum.  
 
Member States are obliged to implement the Directive on Prevention, Combat, and Protection in 
their national legislation and the Directive can thus be seen as a tool to harmonise10 Member States’ 
approach towards the fight against human trafficking. It thus seems that the EU seeks to strengthen 
its common efforts in fighting human trafficking through its legal framework. Whether law is able 
to address the multiple root causes leading to human trafficking is examined in this thesis to 
understand the challenges facing the EU in its fight against trafficking in women for sexual 
exploitation.  
 
In the following a Reader’s Guide is presented to provide an overview of the contents of this thesis. 
                                                 
9
 ’In the period between 2003 and 2007 the number of victims of trafficking for sexual exploitation increased for more 
than four times’ (International Centre for Migration Policy Development 2010: 32) 
10
 Directives are considered to be main instruments of harmonisation to coordinate member state legislation as 
implementation must not be uniform in the Member States but the aim must be properly secured (Craig and De Búrca 
2008: 279)  
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1.2 Reader’s guide 
This section outlines the structure of the thesis and the content of the chapters.  
 
Chapter 1 introduced the interest field and the research question of this thesis. It outlined the 
formulation of the working questions which form the two analysis parts and the reflections on my 
choice of examining human trafficking from a legal perspective.   
 
Chapter 2 provides an insight into the phenomenon of human trafficking and presents root causes of 
trafficking and the course of event of human trafficking. Subsequently, it provides a brief overview 
of the EU legislation within the field.  
 
Chapter 3 introduces the theoretical framework of sociology of law and addresses two different 
approaches to understand how law and society influence each other; legal optimism and legal 
pessimism, based on the work of David Nelken and George Gurvitch. The work of Roger Cotterrell 
and Reza Banakar is as well considered in order to understand the relationship between law and 
society. Then, a presentation of Niklas Luhmann’s view on sociology of law and Luhmann’s system 
theory is provided, as system theory is applied to investigate the function of EU law as sub system. 
 
In Chapter 4, Methodology, the choice of theoretical concepts and empirical data is presented and 
argued for. I argue for my choice of interviewees and present my methodological approach to the 
interviews, which is then followed by a section explaining how I use the different types of data to 
investigate the research question. The Delimitation of the thesis are then presented, followed by the 
Operationalisation of the two working questions which elucidates how data and concepts from 
theory are applied to examine the two analysis parts.  
 
Chapter 5 contains the Analysis which is structured by the two working questions. The working 
questions are each finalised with a sub conclusion which contributes to answering the research 
question in the Conclusion, Chapter 7.  
 
The Discussion, Chapter 6, reflects upon the findings of the Analysis. The challenges EU law faces 
in the fight against trafficking in women for sexual exploitation are discussed and the role of the 
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Member States is considered in regard to the ability of EU law to be optimally formulated and 
implemented.  
 
Chapter 7 is the Conclusion which offers an answer to the research question based on the findings 
in the Analysis and the Discussion.  
 
Chapter 8 is Sources and Bibliography. It presents the material used in this thesis and is structured 
according to the use of sources, e.g. it firstly presents the legal sources, then reports and policy 
papers, web sites, and books and journals.  
 
The Appendixes are attached after Chapter 8. Appendix I contains a description of the legal sources 
used in the thesis. A summary of their content is provided and the treaty articles of their legal basis 
are presented. Appendix II contains the interview guides, Appendix III the Transcriptions of the 
recorded interviews and Appendix IV is the Categorisation where the transcribed data is categorised 
according to my field of interest.  
 
The use of quotes in this thesis varies in accordance with their placement. If the quote is part of the 
text, it is highlighted by the use of inverted commas. Example:  
The EU Group of Experts criticises this and argues that it is necessary to ‘make government policies 
linked to migration, the economy and the informalisation of the workplace consistent with efforts to 
stop trafficking in human beings’ (Opinion 7/2010: 3). If the quote is not part of a sentence, it is in 
Italic. Example:  
Experience in some countries, statistics and recent evaluation clearly underline that granting 
residence permits to victims, who for various reasons are not ready or willing to co-operate with 
the competent authorities (…) significantly increases not only the number of victims, but also the 
likelihood of effective prosecution of trafficking cases (OSCE 2010: 22) 
 
 
The following chapter aims at providing the reader with background knowledge on the phenomenon 
of human trafficking. 
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2 Contextualising the Field 
What is trafficking; why and how does it occur; and what is the legal framework of the EU to 
restrain this kind of organised crime? These questions are addressed as this chapter seeks to provide 
the reader with insight into human trafficking and the legal sources of the EU within this area. 
 
2.1 Human Trafficking 
The Palermo Protocol11 outlines the first internationally recognised definition of human trafficking 
(Gallagher 2010: 500): 
 
The recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat 
or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of 
power or of a position of vulnerability or of the giving or receiving of payments or benefits to 
achieve the consent of a person having control over another person, for the purpose of exploitation. 
Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other 
forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, 
servitude or the removal of organs (The Palermo Protocol: Art. 3 (a)) 
 
The EU has implemented this definition in its legal framework12 and has continuously sought to 
increase the fight against human trafficking. The latest initiative is the implementation of Directive 
on Prevention, Combat, and Protection that strengthens the EU’s fight against human trafficking by 
focusing on three areas; increased prosecution of the perpetrators, better protection of victims, and 
prevention of human trafficking (2011/36/EU L 101/1: 1-2). The EU’s legislative framework within 
the field of human trafficking is elaborated in section 2.2 and Appendix I. 
 
Different perspectives can be applied to the problem of human trafficking; as a problem of 
organised crime; a migration problem; a human rights problem; a moral problem, and a problem of 
global inequalities (Danish Red Cross 2005: 32-38). Trafficking is considered to violate human 
rights and to be a cross-dimensional issue, both in terms of its root causes and the responses needed 
to address it. According to OSCE, trafficking is: 
 
                                                 
11
 The Palermo Protocol is also called the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially 
Children and Women, Supplementing the United Nations Convention against Transnational Organised Crime. In this 
thesis the name Palermo Protocol is applied.  
12
 In 2002/629/JHA L 203/2 Art: 1 and in 2011/36/EU L 101/6: Art. 2) 
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Rooted in systematic violations of fundamental rights, discrimination and inequities, widespread 
and transnational criminal activities, weak rule of law, especially poorly enacted legislation, 
ineffective or detrimental policies, occasional or structural corruption, and unintended side effects 
of globalization, including unprotected labour markets, a vast informal economy with a demand for 
cheap, docile and exploitable workers (OSCE 2010: 20) 
 
Lack of implementation of law, economic inequalities, and corruption are thus all elements which 
human trafficking thrives on13. 
 
2.1.1 Root Causes of Human Trafficking 
Economic inequalities among nations are the most important factor for human trafficking (Kara 
2009: 4). Root causes beside poverty are considered by scholars as well as the international society 
to be conflicts14 and lack of social development in the countries of origin (EU Plan on Best 
Practices 200515: 4ix – x). Trafficking often increases in times of state conflicts as these create 
instable situations and places women, in particular, in vulnerable positions in regard to their 
possibility of providing for themselves and their family: The lack of income forces them into 
prostitution and trafficking to survive (Betts 2011: 230). It is estimated that 200.000 women are 
sold to or within the EU (EU 201016), and according to the International Organization of Migration 
(IOM) 250.000, including men and children, are annually trafficked in Europe (UNODC 2009: 8). 
Yet, fully reliable data on numbers of victims do not exist due to lack of knowledge on the 
phenomenon (Kara 2009: 3). 
 
Western Europe provides the demand and constitutes the pull factor of trafficking where as Eastern 
Europe provides the supply and represents the push factors. A reason for this is that sex industries in 
the West continue to expand, which creates a market for the traffickers (Kelly 2005: 242).  
 
                                                 
13
 Opening speech by OSCE Secretary General Marc Perrin de Brichambaut at the OSCE Conference: Preventing 
Trafficking in Human Beings for Labour Exploitation 
14
 Studies show that members of national armed forces and peacekeeping missions participate in trafficking as they buy 
the services of the trafficked victims (Obokata 2003: 929) 
15
 Council of the European Union 2005/C 311/01: ‘EU plan on best practices, standards and procedures for combating 
and preventing trafficking in human beings’  (referred to in this thesis as EU Plan on Best Practices) 
16
 EU 2010: ‘Proposal for a Directive of the European Parliament and of the Council on preventing and combating 
trafficking in human beings, and protecting victims, repealing Framework Decisions 2002/629/JHA’ 
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2.1.2 Course of Event 
So-called hubs of organised criminals are especially operating in South Eastern Europe in regard to 
trafficking (OCTA 2011: 6). It is difficult to get a detailed description of the routes used by the 
traffickers due to lack of accurate information, yet certain patterns dominate17 (Laczko and 
Thompson 2000: 9). Data shows that trafficked victims for sexual exploitation mainly originate 
from Eastern European countries dominated by poverty and lack of work opportunities. They are 
young women, primarily aged 18-24 who are often lured by the traffickers to a supposed job in the 
wealthy Western and Nordic countries (Laczko and Gramegna 2003: 193). The unawareness of 
what is actually awaiting them and the desire of increasing living standards all form basis for a 
course of event (Smartt 2003: 167). 
 
The traffickers recruiting the victims are primarily 20-25 years old males18 who befriend the young 
women, gain their trust and tempt them with alleged jobs as e.g. bar maids or kitchen workers in 
Western Europe (UNODC 2009: 10). Another channel of recruitment is so-called occult trafficking 
which refers to fake employment agencies advertising for young women as artists, dancers and 
barmaids (Kara 2009: 110). Marriage agencies are also used as occult trafficking as they facilitate 
contacts between men in industrialised countries and women from less developed countries. The 
young women are transported to meet their future husband, but then realise that there is no husband 
waiting for them. Subsequently, they are forced to accept working in prostitution due to debt to the 
marriage agency (Laczko and Thompson 2000: 104). As the victims realise that there is no job for 
them as barmaid, or no husband waiting, it is often too late. They owe the trafficker money19 and 
are forced into prostitution which is considered to be ‘good businesses’ as the services of a woman 
can be sold ‘over and over again’, whereas drugs and weapons can only be sold once (Smartt 2003: 
169). In case of complaints from the women, they are subjected to violence and threats, leaving 
them in a state of obedience due to fear of reprisals against themselves or their family (ibid).  
As a woman who survived being trafficked for sexual exploitation tells: 
                                                 
17
 Countries of origins of trafficked victims are Eastern Europe – former Yugoslavia, Romania and Bulgaria – most of 
the former Soviet Union, the Middle East and much of Africa and Asia. Transit countries are typically Russia, Central 
Asia and Turkey (Laczko and Thompson 2000: 91-92), and Western Europe is the end of destination (ibid: 95) 
18
 An increase in female traffickers has as well been recorded (UNODC 2009: 7) 
19
 For counterfeit documents they might have received, the travel expenses to cross borders or living costs during their 
stay with the trafficker. 
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I was repeatedly threatened in order to obey them, especially as I was constantly reminded how 
easy it would be for them to get my sister to replace me and subject her to the same treatment 20 
Traffickers use physical violence to control victims, yet threats are increasingly used to coerce 
victims to obey the traffickers (OSCE 2010: 14). Some victims are allowed to return to their home 
country once their debt is paid off, others manage to escape or are discovered by the police and sent 
home. In case of return to their country of origin, some are again falling victims to trafficking due to 
lack of job opportunities and expenses they cannot afford. They therefore turn to the traffickers for 
economic help leaving them in a highly vulnerable position (Kendt i Parlamentet (2): 19:45-20:36) 
or become dependent on Ngos that often have limited resources to help them due to lack of funding 
(Kara 2009: 150).  
 
The Internet is increasingly used by traffickers to recruit victims through fake job offers. It is also 
used to advertise for the services of the victims to potential clients, e.g. advertisements of female 
victims’ services and to facilitate meetings between traffickers and clients as it is easier to stay 
anonymous via the Internet (OCTA 2011: 19). The routes and modus operandi of the traffickers are 
adjusted to changes in the political landscape. When new legislation is formulated to restrain 
trafficking, e.g. stricter immigration law or increased focus on prosecution and higher penalties, 
traffickers often change their modus operandi and routes faster than the EU is able to regulate its 
legislation (Laczko and Thompson 2000: 85).   
 
 
2.2 The Legal Framework 
This section introduces the legal framework of the EU within the field of fighting human 
trafficking. The legislation in focus is limited to the year span of 2000 with the Palermo Protocol 
introducing the first internationally recognised definition of trafficking definition of human 
trafficking up until 2011 with the Directive on Prevention, Combat, and Protection.  
In Appendix I a thorough description of the legal sources is provided as the purpose of this section 
merely is to offer an overview of the legal sources considered in the Analysis.  
 
The legislative acts of the EU considered are:  
 
                                                 
20
 United Nations Human Rights: ’Survivors of Human Trafficking – Breaking the Silence’ (02:27-02:39) 
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 The Framework Decision on the Standing of Victims21 providing victims with rights to 
assistance and information (2001/220/JHA L 82/2: Art. 4), and protecting the family of the 
victims in cases of risk of reprisals (ibid L 82/3: Art 8 (1)) 
 The Framework Decision on Combating Trafficking22 addressing the divergence of law 
among the member states (2002/629/JHA L 203/3: Paragraph 2) and outlining common 
provision for the EU to follow on the fight against human trafficking 
 The Directive on Residence Permit23 issuing short term residence permits to third country 
nationals24 who have fallen victims of trafficking (2004/81/EC L 261/20: Art.1) with the 
purpose of encouraging victims to testify against their traffickers (ibid L 261/19: Paragraph 
9) 
 The Framework Decision on the Fight against Organised Crime25 defining, inter alia, the 
offences related to organised crime (2008/841/JHA L 300/43: Art. 2) and the level of 
penalty for such crime (ibid L 300/43: Art. 6) 
 The Directive on Prevention, Combat, and Prevention increasing the focus on the rights and 
protection of victims (2011/36/EU, L 101/8-9: Art. 12), the prosecution of traffickers (ibid. 
L 101/7: Art. 9), and the prevention of human trafficking (ibid. L 101/10: Art. 18). 
 
A brief description of the content of the Directive on Prevention, Combat, and Protection is 
presented in the following with the aim of providing background knowledge for the reading of the 
thesis.  
The Directive on Prevention, Combat, and Protection has its legal basis in the Treaty on the 
Functioning of the European Union in Chapter 4: Judicial Cooperation in Criminal Matters, Article 
82(2) and Article 83(1)26 (ibid. L 101/1). It establishes minimum rules concerning the definition of 
criminal offences and sanctions in the area of trafficking in human beings and introduces common 
provisions to strengthen the prevention of human trafficking and the protection of victims (ibid. L 
101/6 : Art. 1). It uses the definition of trafficking from the Palermo Protocol and the Framework 
                                                 
21
 Council Framework Decision 2001/220/JHA on the standing of victims in criminal proceedings of 15 March 2001 
(referred to in this thesis as the Framework Decision on the Standing of Victims) 
22
 Council Framework Decision 2002/629/JHA on combating trafficking in human beings of 19 July 2002 (referred to 
in this thesis as the Framework Decision on Combating Trafficking) 
23
 Council Directive 2004/81/EC on the residence permit issued to third-country nationals who are victims of trafficking 
in human beings or who have been the subject of an action to facilitate illegal immigration, who cooperate with the 
competent authorities of 29 April 2004 (referred to in this thesis as Directive on Residence Permit) 
24 ‘Third country nationals’ are nationals from a non-EU country. 
25
 Council Framework Decision 2008/841/JHA on the fight against organised crime of 24 October 2008 (referred to in 
this thesis as the Framework Decision against Organised Crime) 
26 Both article 82 and 83 are referred to as ex Article 31 TEU. 
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Decision on Combating Trafficking to define which acts are to be punished as human trafficking 
(ibid.: Art. 2 (1)) and introduces higher penalties, especially in cases where public officials 
contribute to human trafficking or the crime is committed against particularly vulnerable persons27 
(ibid. L 101/6-7: Art. 4 (2-3)). It introduces non-criminalisation as it states that victims must not be 
prosecuted (ibid. L 101/7: Art. 8) and provides victims with the right of compensation (ibid. L 
101/10: Art. 17). Furthermore, victims must be assisted and supported ‘before, during and for an 
appropriate time’ after the proceedings (ibid L 101/8: Art. 11). It addresses the demand side as it 
states that Member States ‘shall take appropriate measures to discourage and reduce demand which 
fosters exploitation related to trafficking in human beings’ (ibid.: Art. 18).  
 
The EU’s approach to human trafficking is primarily within the framework of crime and justice. 
This is evident in regard to the treaty articles in which the Framework Decisions and Directives 
have their legal basis (see Appendix I). 
 
Despite the increased EU legislation within the field of human trafficking, problems still exists. 
Weak law, lack of implementation and enforcement and low priority assigned by the Member to the 
fight against human trafficking hinder the fight against human trafficking (Smartt 2003: 174). The 
greatest challenges for EU to combat trafficking are: Addressing the root causes adequately, 
fighting corruption and implementing and harmonising the legal framework of the EU within the 
area of human trafficking. The Directive on Prevention, Combat, and Protection seeks to meet these 
challenges as it calls for closer cooperation among Member States, increased awareness raising and 
information directed towards potential victims to prevent people from being trafficked.  
 
The following chapter presents the theoretical framework of this thesis: Sociology of law; legal 
optimism and legal pessimism, Niklas Luhmann’s perspective on sociology of law and his system 
theory, including law’s functions as a social system.  
 
 
                                                 
27
 Vulnerability is assessed in relation to factors of gender, pregnancy, state of health and disability (2011/36/EU L 
101/3: Paragraph 12) 
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3 The Theoretical Framework 
 
This chapter presents the theory chosen to investigate the research question of this thesis. Firstly, 
the aspects of legal optimism and legal pessimism are addressed which are used to discuss the 
relation between law and society. Then, Luhmann’s perspective on sociology of law is presented to 
introduce his view on the relation between sociology and law. Law as a sub system is subsequently 
presented based on Luhmann’s system theory, which followed by the introduction of different 
concepts from system theory that I apply to the Analysis. Lastly, I reflect upon the consequences of 
applying sociology of law and system theory when analysing EU law’s ability to fight human 
trafficking.  
 
Sociology of law is applied as an overall approach throughout the analysis as it helps to examine 
and discuss EU law’s ability and limits in regard to the fight against human trafficking. Concepts 
from system theory are applied to understand why law as a system functions – and why it may not.  
 
3.1 Sociology of Law 
Sociology of law examines how law affects society and vice versa (Gurvitch 1973: 48). The two 
approaches concerned in this thesis are legal optimism and legal pessimism that present contrasting 
views on law’s function. 
 
Scholars of legal optimism consider law to have the primary role for the constitution of society; law 
controls people’s behaviour and constitutes norms in society (Dalberg-Larsen 2005: 80). Law 
functions as social engineering (Nelken 1984: 174) and is considered to have an educative power 
(Cotterrell 1992: 54). Law is able to organise society through adequate information on legislation, 
means of sanctions, and exact formulation of legislation (ibid: 81). It is the role of legislators to 
produce the norms of society to meet the citizens’ expectations (Nelken 1984: 162). 
Legal pessimists, on the other hand, consider law to have a limited or no function in regard to 
regulating society. Instead, society’s informal social norms constitute the regulating function, and 
the formulation of law is a result of these social norms (Dalberg-Larsen 2005: 82). This entails that 
it is the social norms and changes that result in law rather than law resulting in social norms 
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(Cotterrell 1992: 52). These two approaches are applied in the thesis to examine how EU law and 
the EU’s political priorities influence each other.  
 
3.1.1 Different Perspectives on Law 
Georges Gurvitch and David Nelken28 introduce the sociologist Eugene Ehrlich’s and the legal 
scholar Roscoe Pound’s perspectives on law. Gurvitch explains that, according to Ehrlich, law is an 
outcome of social change rather than a tool for intervention. Ehrlich thus considers social norms and 
developments as the major influence on law (1973: 116). Gurvitch argues that the centre of 
development through time must be sought in society itself and not in statutes or in any system of 
rules (ibid: 119). He thereby aligns with Ehrlich as he regards informal norms to be the source of 
legislation. 
According to David Nelken, Pound expresses legal optimism as he considers law to be an 
instrument to solve problems and a method of social control. It serves as a tool of social engineering 
in the sense that it helps to prevent and resolve social conflicts effectively (1984: 161). Therefore, 
law is valid when it is effective, according to Pound. He argues that legislators produce norms for 
the satisfaction of the demands of the citizens, not the other way around, as Ehrlich claims (ibid: 
162). Gurvitch and Nelken outline the different approaches to law based on the work of Ehrlich and 
Pound; a legal optimistic approach as Pound states that law is social engineering, and a legal 
pessimistic approach as Ehrlich argues that law can only intervene in social life to some degree 
(Nelken 1984: 174).  
 
Reza Banakar and Roger Cotterrell29 also contribute to the field of sociology of law. Banakar states 
that law is used to safeguard expectations and express ideals and values of society (2000: 280). 
From this it can be argued that he expresses legal pessimism as he considers law to be a product of 
society; it reflects society’s ideals, society does not reflect the values and ideals expressed in law. 
He states that law presents itself as a formal body of rules and principles, which describes the rights 
and duties of the citizens (ibid: 281).  
Roger Cotterrell argues that law is only able to create its own normative understanding of its social 
environment. He thereby presents a legal optimistic approach to law as he considers law to be able 
                                                 
28
 Georges Gurvitch is a legal sociologist and David Nelken is Professor of law. 
29
 Reza Banakar is Professor of socio-legal studies and Roger Cotterrell is Professor of legal theory. 
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to constitute social reality (1998: 176). However, he also argues that law in some aspects constitutes 
society as well as social understandings inform law (1998: 189), and he brings forth criticism on 
law and states that:  
 
Law is (…) often ineffective, doomed by the over ambitions of the legislator and the under-
provisions of the necessary requirements for an effective law, e.g. adequate communication, (…) 
and enforcement machinery’ (1992: 50) 
 
Moreover, he criticises law for being dependent on parties to make it efficient; if Member States do 
not adhere to EU law, EU law cannot function (ibid: 52). 
 
In the following, a description of Luhmann’s understanding of sociology is provided followed by an 
account of his perspective on law as a social sub system and his system theory.  
 
3.1.2 Luhmann and Sociology of Law 
Luhmann argues that law functions to meet society’s expectations, not to promote moral. He thus  
presents a sceptical approach to law’s ability to influence society as he argues that law is used to 
stabilise society’s expectations of behaviour, but cannot be used to alter the behaviour.  
Luhmann does not consider sociology to be able to assess and understand law’s function in society, 
and he differentiates from other theorists as he regards law to be a closed system that cannot be 
accessed by society. Luhmann does not consider society to be able to influence law and vice versa. 
This can only happen through structural coupling (Luhmann 2004: 265), a concept elaborated in 
section 3.2.6.  
 
Luhmann’s system theory describes society’s functions and how society is divided into different 
systems. These systems are closed and their primary function is to maintain their identity by 
constantly reproducing themselves. Thus, law has a predetermined, limited function in relation to 
other sub systems (Dalberg-Larsen 2005: 61). Luhmann does not consider sociological theory to be 
able to contribute to the self-description of the legal system because the self-description of the 
system stems from its code: Internally in the system (Luhmann 2004: 456). He argues that the 
problem of combining sociology and the legal system is that sociologists observe law from the 
outside, whereas lawyers observe it from the inside. Both parts are bound to their own system (ibid: 
459) and the problem of approaching the legal system sociologically is the difference between the 
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systems (ibid: 457): Sociology does not account for the legal system being an operatively closed, 
autopoietic system and the legal system cannot make use of the methods of sociology. It cannot 
treat statistics as rules to consider in decision-making since sociology does not belong to the legal 
system (ibid). The relationship between law and sociology is further complicated because the legal 
system is concerned with norms, not facts30 (ibid: 455).  
 
Luhmann acknowledges that law is able to change in line with changes in society, and describes the 
development of the legal system based on an evolutionary approach (Teubner 1983: 263): 
Variation/selection/re-stabilisation. A variation of the expectation of society takes place, resulting in 
a selection of the expectations belonging to the legal system, and from this the legal system re-
stabilises itself (Luhmann 2004: 265).  Luhmann does not consider law to function socially31, yet he 
claims that law does have social relevance which becomes evident when looking at the temporal 
dimension of law: There are social consequences if expectations can be stable expectations over 
time (ibid: 143). This indicates that law is valid and effective when upheld over time. 
 
The following sections outline Luhmann’s system theory and his perspective on law as a social 
system.  
 
3.2 System Theory  
Luhmann was educated as lawyer but devoted himself to the study of sociology. His system theory 
is inspired by Talcott Parsons’ grand theory on the function of social systems. Parsons argues that 
systems function through structures and he distinguishes between social and psychic system, as 
Luhmann does. Luhmann does not consider people as part of the social system, but as roles of the 
system, e.g. judges, victims, lawyers (Dalberg-Larsen 1973: 90). Inspired by Parsons’ theory, 
Luhmann provides a description of how society functions through sub systems and how these 
systems create their own boundaries in relation to their environment32 (Luhmann 2004: 58). The 
point of departure for system theory is differentiation (Luhmann 2000: 220); the theory is thus 
                                                 
30
 The term ‘facts’ refers to statistics which sociology of law relies on, but statistics does not constitute facts for the 
legal system to rely on because  legal knowledge is concerned with a normative order – not statistics (Luhmann 2004: 
70-71) 
31
 According to Luhmann, law does not function as social control and integration. 
32
 An environment of a sub-system consists of all other sub-systems: The legal system will always consider any other 
social system as part of its environment; the political system, economic system etc. (Luhmann 1992a: 15) 
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concerned with the difference between system and environment and how this difference constitutes 
an autopoietic system33 (Dalberg-Larsen in Luhmann 1992a: 140). Systems are structurally oriented 
towards their environment and would not exist without the environment (Luhmann 2000: 52-53).  
 
System theory is applied to this thesis to understand the extent to which EU law as a social system 
is able to meet the political goal of fighting human trafficking. The following section introduces law 
as a social system, law’s functions and how it structurally couple with the political system to 
stabilise the normative expectations of society. Subsequently, I account for different concepts from 
system theory which are applied in the analysis in order to examine how EU law functions to meet 
the EU’s normative expectation of fighting human trafficking.  
 
3.2.1 Law as a Sub System 
Luhmann’s system theory defines law as a social system; as a communicative network (Dalberg-
Larsen in Luhmann: 140). Law is a self-referential system because it refers to itself through law 
texts, decisions and acts and it constitutes its unity by referring to already existing law 
(Philippopoulos-Mihalopoulos 2010: 48-49): Treaties and other legal communications of EU law 
function as existing law, which the legal system refers to when constituting and reproducing itself. 
According to Luhmann it is possible to distinguish law from its environment because it is described 
as an autopoietic, self-distinguishing system, implying that law itself produces all the distinctions 
and concepts it uses. The unity of law is its self-production: Its operative closure. Law reproduces 
itself, its structures and boundaries through communications that belong to its code (Luhmann 
2004: 6).  
 
Luhmann’s evolutionary theory of law describes how expectations and behaviour of people can be 
changed in accordance with the changes of society and the occurrence of new problems (Dalberg-
Larsen in Luhmann 1992a: 130). The Directive on Prevention, Combat, and Protection is an 
example of a result of a changed approach towards human trafficking of the EU, creating a need for 
new legislation.  
 
                                                 
33
 An autopoietic system is a closed system creating its environment through its operations. 
 21 
3.2.2 Law’s Function 
The primary function of the legal system is to maintain the normative expectations of society; the 
social expectations of norms to be followed. The legal system also functions as a political means of 
management (Dalberg-Larsen in Luhmann 1992a: 130), as it is for example the case of a directive: 
A directive is a legal communication which provides the political system with means of stabilising 
the normative expectations of society. Law uses violation of law for the establishment and 
reproduction of normative expectations (ibid: 133). Consequently, law seeks to avoid violent 
settlement of conflicts by providing sufficient forms of legal communication for every violation 
(Luhmann 2000: 434-435). The legal system makes it possible to know what expectations will be 
met with social approval and which will not (ibid: 148).  
It is possible to distinguish between function and performance of law as the performance of law is 
considered to be behavioural control and conflict solutions. Therefore other systems in society 
depend on the legal system (ibid: 168), e.g. the political system relies on law to perform control and 
provide solutions through its normative expectations.  
 
Luhmann positions courts in the centre of the legal system. They have the responsibility of justly 
deciding what is legal and illegal (ibid: 31). To decide justly indicates to assess all equal cases 
equally and apply them to the same rules (ibid: 279). Problems of interpretation and application of 
statutes may result in judges being unable to make a decision due to such gaps in law (ibid: 286). 
The EU seeks to harmonise legislation among its member states in order among its Member States 
in order to avoid such gaps and thereby ensure that judges rule equally despite nationality.  
 
3.2.3 Law and Politics 
Law and politics belong to different sub systems as the code of the political system is 
government/opposition and its function is to bring public opinions together so that binding 
decisions can be made (Luhmann 2004: 369). The systems of law and politics must therefore 
structurally couple with each other in order to affect one another as they belong to different 
systems. The political system uses law as a medium to achieve goals and law benefits from the 
possibility of enforcement provided by the political system. Hence, the two sub systems support 
their respective developments (ibid: 38-39).  
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Politics has an impact on the legal system, e.g. through the issuing of directives that must be 
received, understood and worked through by the legal system. The ‘irritation’ from the political 
system turns into a variation of the legal system: The establishments of new system/environment 
differentiations within the original legal system (Luhmann 2004: 260). An example would be the 
Commission taking initiative to new legislation followed by an implementation of the proposed 
legal text into the legal framework of the EU. This results in a change of the legal system as the 
implementation of a law changes the state of validity of law and serves as an instruction to courts 
about what is legal and illegal in an appropriate context (ibid: 377).  
 
In the following, different concepts of Luhmann’s system theory are described as I apply them to 
the Analysis of the thesis in order to examine EU law’s ability in regard to fighting trafficking in 
women for sexual exploitation.  
 
3.2.4 Autopoiesis 
Autopoiesis is a system’s production of a difference between the system and its environment 
(Philippopoulos-Mihalopoulos 2010: 50). An autopoietic system is a closed system (Luhmann 
2000: 508), which creates its environment through its operations (Thyssen in Luhmann 1992a: 25). 
The systems define their own boundaries, otherwise the systems would be unable to maintain their 
specific codes and they would consequently seize to exist (Philippopoulos-Mihalopoulos 2010: 66-
67). Autopoietic systems are operatively closed because they reproduce themselves by relying on 
their own operations; its code (Luhmann 2004: 80-81).  
The legal system is an example of an autopoietic system maintaining itself through its code and 
operations. It is operatively closed in the sense that it solely operates through its code. Yet, it is 
cognitively open because it is able to learn by developing new legal norms in response to its 
environment (ibid: 9). This indicates that the legal system works in a normatively closed, but 
cognitively open way as it is able to evolve in relation to the normative expectations (ibid: 106). 
 
The legal code; legal/illegal, enables the legal system to distinguish itself from its environment and 
thus maintain itself. Therefore, two autopoietic systems can never be fully integrated as this would 
mean the collapse of the systems’ codes (Thyssen in Luhmann 1992a: 25) because they would no 
longer be able to uphold their boundaries to the environment (Luhmann 2004: 190). Due to the 
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binary code of the legal system there are two sides: A negative and a positive; legal and illegal, 
respectively. The positive, legal, is applied when a fact conforms to the norm of the legal system 
and the negative, illegal, is applied when a fact violates a norm of the system (Luhmann 2004: 183). 
The binary coding of legal/illegal can only be managed on the level of second order observation, i.e. 
it is only the legal system that is able to define what is legal or illegal (ibid: 101). For example, the 
first order observers in the legal system may be victims of trafficking who report their observations 
of a situation of trafficking. Yet, the second order observer, the observer who is observing them – a 
judge – is the only one able to apply the code legal/illegal.  
 
Codes enable the observer to distinguish between what belongs to the system and what does not, 
whereas programmes attributing the values legal/illegal are the objects of judgements of 
valid/invalid. In EU law, programmes are, inter alia, treaties and directives. Normative programmes 
are communications that belong to the legal system and outline the conditions of what makes 
something legal or illegal (ibid: 197).  
 
Law as a system stabilises its communications through the coding of legal/illegal (ibid: 11). 
 
3.2.5 Communications of Law 
Law is a communicative sub system (Dalberg-Larsen in Luhmann 1992a: 140) because it 
communicates through its code (Luhmann 2000: 183). Communication consists of information, 
message, and understanding. Information is selected by the system based on the criteria of meaning 
in relation to its code (ibid: 139). Communications are considered to belong to the legal system 
when they constitute a legal normative expectation in regard to a solution of conflict, use of law or 
change of law (Dalberg-Larsen in Luhmann 1992a: 133). It constitutes a double contingency34 (ibid: 
87), i.e. two systems are able to communicate with each other by selecting communications, but the 
legal system only chooses messages from its environment as information if the meaning of the 
message corresponds to the code legal/illegal.  
An example of a legal communication could be the formulation of a directive: The political system 
sends a message to the legal system in the shape of the directive to implement as new legislation. 
                                                 
34
 Contingency means that nothing is necessary. It could thus be different. Communications are contingent because 
there could have been other communications. Double contingency implies that there could have been other 
communications on both sides.  
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The legal system recognises this communication as appropriate for its legal code and it thus selects 
the message to become information35 and part of its system. This is how communication facilitates 
structural coupling, a concept is considered in the following section.  
 
The basic element of the legal system is the legal acts, i.e. acts that creates legal consequences or 
changes the legal position. Justice forms the basis of legal communications (Luhmann 2004: 22); it 
is a normative form of equality – the requirement to distinguish between what is equal and unequal; 
to treat what is equal equally and unequal unequally (ibid: 255). The legal consequences are e.g. 
penalties and sanctions which are conferred upon actors that do not uphold the legal code. Legal 
consequences thus take place when the legal code is violated. An example of a legal consequence 
could be the imprisonment of traffickers as human trafficking is illegal. 
 
3.2.6 Structural Coupling  
Autopoietic systems are able to interact through structural coupling (Luhmann 2004: 41) which 
takes place when operations of one system lead to responses in another system (ibid: 42-43).  
The code applied to structural coupling is that of rupture/continuum36. The systems ‘irritate’ and 
invite each other through their autopoiesis, meaning that the systems uphold their codes despite 
information from its environment (Philippopoulos-Mihalopoulos 2010: 133). The concepts of 
closure and structural coupling exclude the idea of information entering the system from the 
outside. Selections are always internally constructed (Luhmann 1992b:1432). Structural coupling 
presupposes that the systems expose themselves to each other, and it is evident that the legal system 
exposes itself to the political influence by providing the possibilities for legislation (ibid: 412).  
 
Structural coupling thus makes a relationship between a system and its environment possible (ibid: 
305). The legal system and the political system differentiate from each other, but structural 
coupling, such as new legislation, makes it possible for the legal system to be influenced by its 
environment through information37 (Luhmann 1992a: 15).  
 
                                                 
35
 The difference between message and information is what Luhmann defines as understanding.  
36
 The code offers a temporal aspect as the structural couplings happen over time through events that rupture and 
constitute the system. This reinforces the system’s continuum with its environment (Philippopoulos-Mihalopoulos 
2010: 137) 
37
 Information is when a message from one system is selected by another system. Information is thus what makes 
structural coupling possible (Luhmann 1992a: 15) 
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3.2.7 Expectations 
The autonomy of law lies in the importance of knowing what one is entitled to expect from others 
and from one self (Luhmann 2004: 163). The function of the legal system is to ensure predictability; 
that what is legal and illegal is treated accordingly (Dalberg-Larsen 2009: 34). Law must stabilise 
society’s expectations through the handling of disappointment. Expectations38 are therefore 
formulated on the basis of norms that remain unchanged when faced with disappointments 
(Luhmann 2004: 94). Expectations are structures of the legal system in the sense that they constitute 
the autopoietic demand for reproduction of operations. Without these operations, and thereby 
expectations, the legal system would seize to exist (Luhmann 2000: 339).   
 
Law is based on normative expectations and functions as a stabiliser in society as it helps to 
determine what can be expected to happen from a legal perspective as well as it controls 
normativity (ibid: 71). This indicates that though traffickers violate the norm of human trafficking 
being illegal, the normative expectations are still upheld as a result of the legal consequences; the 
punishment of the traffickers. 
 
In the following, I reflect upon the consequences of my theoretical choice as I present a criticism on 
system theory and argue for the contributions and consequences of applying this theoretical 
framework.  
 
3.3 Reflections on Theory 
The theoretical choice of legal optimism, legal pessimism and system theory help to understand EU 
law’s function and analyse its ability to fight human trafficking consequently results in limitations 
when answering the research question of this thesis. Applying legal pessimism and legal optimism 
provides a theoretical framework for understanding how norms and culture in society influence law 
and vice versa. However, the implications of applying legal optimism and pessimism as aspects of 
sociology of law may be that the function of law cannot be fully understood. As Luhmann argues, 
sociology of law cannot understand the function of law because it does not belong to the legal 
system; sociology of law can only facilitate a first order observation. To meet this criticism, I draw 
                                                 
38
 Luhmann divides expectations into two: The factual expectations, which can be changed if they are not fulfilled, and 
the normative expectations, which are sustained though they are not fulfilled (Dalberg-Larsen in Luhmann 1992a: 129) 
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on system theory. By studying the ability of law to interact with the political system it is possible to 
analyse to what extent law establishes and conforms to the expectation of society. Yet, I cannot 
move fully beyond this criticism as I am also not part of the legal system and am therefore a first 
order observer.  
 
Criticism has been directed towards system theory, especially towards Luhmann’s lack of 
humanism in his system theory (Dalberg-Larsen in Luhmann 1992a: 143). This may however be 
contested as Luhmann assigns humans to their own system; the psychic system (Teubner 2001: 40), 
and states that they have roles in the social system:   
 
Individuals figure in the common law only in the character they display through interaction 
oriented towards the values expressed in prior applications of norms. The individuals applying 
norms may have hosts of attitudes (personality, emotion) toward the application, but this does not 
matter. Only the display of character in interaction matters (Luhmann 1992b: 1423) 
 
As law is a social system, I do not consider the psychic system; the individuals. Hence, system 
theory delimits not only my theoretical approach, but also the methodological approach as I do not 
examine the individuals’; the victims, experience of law’s function.  
Focus on individuals would be relevant if the field of interest of this thesis was for example to 
understand the discursive interactions resulting in a development of EU law. However, as my 
approach to understand the changes of law aligns with Luhmann’s evolutionary theory, it is not of 
relevance to consider e.g. political parties’ and Ngos’ influence on the negotiation process of a legal 
text. Instead, I consider the political system’s ability to influence the formulation of legislation 
through structural coupling with the legal system.  
Luhmann has also been criticised for not considering law’s ability to steer people’s behaviour 
(Dalberg-Larsen 2005: 80), but if the function of law was to control behaviour, then, according to 
system theory, the code would be different, e.g. do/do not, and thus the legal system would seize to 
exist as its code changes.  
  
The fact that law as a system is limited to its code of legal/illegal affects this thesis in the sense that 
other codes are not considered as I approach the problem of human trafficking from a legal 
perspective. The choice of applying system theory thus delimits other aspects, inter alia aspects of 
economy and its code; money/no money (Bjerg 2010: 24).  
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Yet, as I examine EU law’s ability to meet the EU’s normative expectations of fighting human 
trafficking, system theory provides the tools for accessing my field of interest. 
 
The empirical data drawn on in this thesis is presented in the following chapter.  
 
4 Methodology 
This chapter presents the theoretical concepts and empirical data chosen in order to analyse EU 
law’s function. I account for my choice of data and how the different kinds of data contribute to 
analysing EU law’s function. Furthermore, I account for the method chosen to conduct and process 
the interviews, and subsequently the operationalisation of the analysis is presented as the theoretical 
concepts and empirical data are applied to the two working questions.  
 
4.1 Choice of theoretical concepts 
The concepts of legal optimism and legal pessimism are applied throughout the analysis to discuss 
the role of law and identify how law affects EU norms and vice versa.  
Legal pessimism questions law’s ability to promote norms in society, which is considered in 
relation to e.g. harmonisation of EU law and Member States’ reluctance to implement law 
effectively. The approach of legal pessimism is as well applied to explain the traditional perspective 
on human trafficking as a problem of organised crime which is a perspective that only started to 
change recently, now assigning higher priority to human rights and prevention.  
Legal optimism considers law to be able to change norms, and is considered in order to shed light 
upon how EU law helps to further the fight against human trafficking and ensure that this is an issue 
which is assigned high priority by the Member States.  
 
In order to analyse how changing normative expectations of society affects the evolution of law, 
theoretical concepts from system theory are applied; normative expectations, structural coupling 
between the legal and political systems, legal communications and the evolution of the legal system.  
The concept of normative expectations is applied to examine how the political priorities of the EU 
affect the evolution of EU law. The concept is used to describe how e.g. the Parliament Resolution 
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of 2010 and the Opinion of 2010 of the EU Groups of Experts39 has influenced the formulation of 
the Directive on Prevention, Combat, and Protection.  
The concept of autopoiesis is applied to analyse how EU law as a system upholds itself through its 
legal code and what implications this may have for the function of law as a system, for example in 
regard to the limits of the legal code.  
The concept of legal communication is used to examine how political priorities are transformed into 
legal provisions and why some priorities may not be recognised as belonging to the legal system. It 
is as well applied to the aspect of prostitution and why this is not implemented as a legal 
communication in the Directive on Prevention, Combat, and Protection.  
Structural coupling describes how the legal and political systems are able to communicate and this 
concept is therefore considered in order to understand how the systems interact and how these 
interactions result in an evolution of the legal system.  
 
In the following, I account for my choice of data and how the different types of data contribute to 
examining EU law’s ability to fight human trafficking.  
 
4.2 Choice of Data 
The data used in the thesis is chosen based on my interest of knowledge; law and law’s ability to 
fight human trafficking. Thus, I analyse the EU’s legal sources within the field of human 
trafficking. I draw on policy papers and reports to investigate the political system’s priorities 
regarding the fight against human trafficking. The work of different scholars and experts within the 
field is chosen in order to understand human trafficking as a phenomenon; as a modern kind of 
slavery taking place in the EU despite the EU’s claims of protecting human rights. I have as well 
conducted interviews with the purpose of getting an updated understanding of human trafficking 
and the function of EU law.  
 
                                                 
39
 The EU Group of Experts is appointed by the Commission with a consultative function to give advice to the EU in 
the fight against trafficking (2007/675/EC: (1)). The members of the Group of Experts are appointed specialists with 
expertise in anti-trafficking work from diverse fields. They are all independent experts and do not represent the views of 
their governments or organisations (Commission: ‘EU Group of Experts’) 
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4.2.1 Legal Sources 
The legal sources within the field of human trafficking that are drawn on are; the Framework 
Decision on the Standing of Victims (2001) outlining victims’ rights in criminal proceedings; the 
Framework Decision on Combating Trafficking (2002) which was the first legal source concerning 
human trafficking, and the Framework Decision on the Fight against Organised Crime (2008) 
outlining the EU’s approach to organised crime in general; not only human trafficking. 
Furthermore, I especially go into depth with the Directive on Residence Permit (2004), which 
concerns the right of victims of human trafficking, and the Directive on Prevention, Combat, and 
Protection (2011) which introduces increased focus on prevention and protection.  
The EU legal sources have their legal basis in treaty articles: Treaty Establishing the European 
Community (TEEC); Article 63 under Title IV: Visa, Asylum, Immigration and other policies 
related to free movement of persons, Treaty on European Union (TEU), Articles 29, 31 and 34 (2b) 
under Title VI: Provisions on police and judicial cooperation in criminal matters and Treaty on the 
Functioning of the European Union (TFEU): Article 82 (ex Article 31 TEU) and Article 83 (ex 
Article 31 TEU) under Chapter 4: Judicial cooperation in criminal matters. 
 
Appendix I offers an overview of the legal sources’ contributions to the field of fighting trafficking.  
 
4.2.2 Reports and Policy Papers 
Recent reports and policy papers shed light upon the latest development and current challenges 
facing the EU and Europe. The Parliament’s Resolution (2010) outlines the political priorities of the 
EU’s fight against human trafficking, and together with the Opinion of the EU Group of Experts 
(2010) the challenges and necessary political initiatives are introduced. Furthermore, Europol’s40 
OCTA Report (2011) outlines recent developments in human trafficking such as the changing 
modus operandi of traffickers; routes, recruitment and corruption. The OSCE’s annual report of 
2010 contributes with insight into the empowerment of victims and importance of compensations to 
ensure victims’ rights. Moreover, speeches and press releases are drawn on to examine Ngos’ and 
politicians’ viewpoints on the legislative framework of the EU and the Union’s efforts in fighting 
human trafficking.  
                                                 
40
 Europol is the European Police Office. It works to improve effectiveness and cooperation among police forces in the 
EU 
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4.2.3 Books and Journals 
Extensive literature exists within the field of human trafficking. I primarily draw on the work of 
Anne T. Gallagher (2010), Tom Obokata (2003, 2006), Frank Laczko et al. (2000, 2003), Siddarth 
Kara (2009), Meng-Hsuan Chou (2008) and Ursula Smartt (2003).  
Gallagher is a scholar in international law and has practical experience within the field of human 
trafficking from her position as Advisor on Human Trafficking to the High Commissioner for 
Human Rights. Her book The International Law on Human Trafficking provides an insight into the 
development of law on human trafficking.  
Tom Obokata researches in trafficking of human beings, and has worked as an expert for the 
Parliamentary Joint Committee on Human Rights of Great Britain, the EU and the IOM. Obokata’s 
work concerns the rights of victims of human trafficking and EU law’s ability to ensure these. 
Frank Laczko researches in migration and human trafficking. He is Head of the Migration Research 
Division in the Department of the International Cooperation and Partnerships of the IOM. Laczko et 
al.’s work helps to understand root causes, routes of human trafficking and the modus operandi of 
the traffickers.  
Siddarth Kara researches in modern day slavery and human trafficking with special focus on 
trafficking for sexual exploitation. Kara’s book Sex Trafficking: Inside the Business of Modern 
Slavery provides insight into the challenges facing Western Europe in fighting human trafficking; 
the demand side, corruption, modus operandi of traffickers and the root causes leading to trafficking 
in women for sexual exploitation.  
Meng-Hsuan Chou is a post-doctoral fellow at the faculty of social science at Oslo University. Chou 
has a PhD in international studies on the migration policies of the EU and her work is primarily 
concerned with home affairs of the EU, and the nexus between migration policies and development. 
Chou’s work The European Union and the Fight against Human Trafficking: Comprehensive or 
Contradicting? sheds light upon the significance of EU’s migration policies and how these 
influence human trafficking. She argues that the EU needs to open up the labour market to third 
country nationals if human trafficking shall decrease.  
Ursula Smartt is Professor of comparative criminal law and her work Human Trafficking: Simply a 
European problem? helps to understand how EU law functions to fight human trafficking and the 
challenges that EU faces in doing so.  
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4.2.4 Interviews 
Interviews with different stakeholders provide further insight into the field of interests as they 
present new perspectives of how to understand EU’s role in combating trafficking and what 
challenges the EU is currently facing.  
The interviews are conducted via Skype and are recorded with the consent of the interviewees. They 
are semi-structured, meaning that the questions are inspired by the research question and working 
questions, but leave room for further questions that may occur throughout the interviews. To 
process the data collected from the interviews, I rely on the methods introduced by Coffey and 
Atkinson as I operationalise the interviews via categorisation, indicating that the interviews are 
coded and categorised in accordance with my field of interests (Coffey and Atkinson 1996: 28). 
 
In the following I present the interviewees and their contribution to this thesis: 
 
Britta Thomsen (BT) is Member of the European Parliament for the Social Democratic Party and 
assigns high priority to the fight against trafficking of women for sexual exploitation. The interview 
with BT offers insight into how prostitution impacts human trafficking and the significance of 
raising awareness and information to prevent the phenomenon. Furthermore, the interview helps to 
understand some of the challenges facing the Parliament in optimising the EU legal framework to 
combat trafficking. 
 
Georgina Vaz-Cabral (GC) is Adviser at the Office of the Special Representative and Co-ordinator 
for Combating Trafficking in Human Beings at the OSCE. She is also member of the EU Group of 
Experts. The interview with GC helps to understand the effects of the EU Directive on Prevention, 
Combat, and Protection on the EU’s fights against human trafficking. Victims’ right to justice, the 
significance of funding and relation between prostitution and trafficking in women for sexual 
exploitation are as well addressed in the interview.  
 
Patsy Sörensen (PS) is the founder and director of PAYOKE, a Belgian Ngo, which provides care, 
guidance and protection to victims of trafficking. The interview offers insight into the role of 
international cooperation, the EU’s efforts in fighting trafficking and the reality facing the victims 
after they have been trafficked. She also contributes to understanding the problems of formulating 
law and carrying it out in practice, e.g. in regard to cooperation with victims.  
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Sine Plambech (SP) is anthropologist at the Danish Institute of International Studies (DIIS) and 
researches in trafficking in women for sexual exploitation. The interview helps to understand some 
of the challenges facing the international society, such as lack of definition of root causes of human 
trafficking. Moreover, the interview sheds light upon the aspect that the formulation of law does not 
manage to consider the situation of the trafficked women, resulting in the problem of human 
trafficking not being sufficiently addressed. 
 
Suzanne Hoff (SH) is International Coordinator at La Strada International secretariat, which is an 
international network comprised of nine Ngos in Europe working to fight human trafficking. La 
Strada International focuses on women in trafficking for the sex industry. The interview with SH 
sheds light upon the challenges facing the Ngos in their work to help victims and preventing human 
trafficking from taking place, the relationship between Ngos and the EU, and the efforts of the EU 
on combating human trafficking seen from a Ngo perspective. 
 
The interviewees are referred to according to their initials and position followed by time sequences 
of minutes and seconds, e.g. Britta Thomsen, Member of the European Parliament for the Social 
Democratic Party is referred to as (BT, MEP (S&D): MM:SS-MM:SS). The interviews with Britta 
Thomsen and Sine Plambech are carried out in Danish. When quotes from these two interviews are 
used in the thesis, they are translated into English with the original quote presented in a footnote. I 
strived to arrange interviews with the Anti-Trafficking Office of the EU and the Directorate-
General of Home Affairs in order to get the EU’s perspective on EU law’s ability to fight human 
trafficking. Unfortunately, this was not possible, and I therefore rely on press releases, speeches and 
reports from the websites of these institutions as the material reflects the opinion of the institutions.  
 
The findings in the interviews are sought to be validated in the sense that they are recorded, 
transcribed and sent to the interviewees for acceptance of use. I strive to explicate my methods by 
ensuring insight for the reader into the findings in the interviews: Appendix II presents the 
interview guides, the transcriptions are available in Appendix III, and the categorisation of the 
collected data from interviews is presented in Appendix IV.  
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In the following I account for how the data supplement and support each other and thereby 
contribute to an extensive understanding of both the phenomenon of human trafficking and EU 
law’s ability to fight it.  
 
4.3 Relation between types of data 
The legal sources within the area of fighting human trafficking constitute the basis of understanding 
how EU approaches the fight against human trafficking from a legal perspective. The formulation 
of the legal sources reflects the priorities of the EU in regard to combating the crime. They are thus 
analysed to understand the EU perspective on human trafficking and how law is used as a political 
medium to achieve the goal of fighting trafficking in women for sexual exploitation.  
The reports and policy papers supplement the legal sources as they contain the political visions 
concerning human trafficking. These data types help to understand how law is formulated. 
Books and journals are used to understand the phenomenon of human trafficking from other 
perspectives than the legal, e.g. as a problem of economic differences. The diverse understandings 
of trafficking are useful to examine to what extent EU law is able to fight human trafficking; is it 
even to fight and prevent the crime through law?  
The interviews add an extra level of knowledge on the EU’s fight against human trafficking as the 
interviewees offer different perspectives on EU law’s function and ability to fight human 
trafficking. Furthermore, they account for some of the problems leading to trafficking and which 
measures that might be needed to combat the phenomenon. 
 
Though the data offers an extensive understanding on EU law and human trafficking, I must delimit 
my focus in order to go into depth with the analysis of my field of interests. I account for my choice 
of delimitation in the following. 
 
4.4 Delimitations 
I draw on system theory of Niklas Luhmann to understand the interactions between the legal system 
and the political system and how these result in legislation. I do not consider law in relation to other 
systems of its environment, only in relation to the political system.  
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As I am interested in examining the communications of the social sub system of law, I focus on 
communication, not consciousness. According to system theory, victims of trafficking are part of 
the psychic system; they are not part of law as a social system. Therefore, I do not conduct 
interviews with victims of trafficking.  
 
As mentioned in section 1.1, this thesis analyses law’s ability to fight trafficking in women for 
sexual exploitation. Other policy areas’ impact on the fight against human trafficking is thus not 
considered, inter alia, social policies, development policies and labour policies. These are therefore 
briefly touched upon in the following as these aspects must be considered to optimise EU’s fight 
against human trafficking. 
According to the International Centre for Migration Policy Development, there is a need for the EU 
to consider different aspects of law due to the diverse nature of human trafficking (2010: 73). 
Consequently, it would have been of interest to analyse other aspects to investigate their 
contribution to the fight against human trafficking. Examining the effects of the EU’s economic 
policies and development programmes41 would have shed light upon the significance of 
globalisation and the economic differences between countries and the impact these factors on 
human trafficking. This would shed light upon how poverty and poor living standards as root causes 
of trafficking could be addressed through financial support and regional development. 
Analysing labour market policies could shed light upon the importance of the labour market. 
According to the IOM et al., there is a need for increased cooperation between law enforcement and 
labour authorities to address human trafficking for the purpose of labour exploitation (2011: 3). 
Moreover, analysing the effects of social policies of the EU might as well have provided an 
understanding of how e.g. gender equality and women’s position in society make them particularly 
vulnerable to trafficking for the purpose of sexual exploitation. There is a need for addressing 
gender inequality as well as social and economic factors that add to human trafficking (IOM 2011: 
3). 
The findings of the thesis are thus limited as I do not account for the impacts of other policies or 
legal aspects. Therefore, the findings of the thesis are not representative for human trafficking in its 
                                                 
41
 It would be interesting to analyse the programmes of the EU which are to support development, e.g. EU programme 
on migration and asylum, the European Instrument for Democracy and Human Rights (EIDHR) and the programme 
Investing in People which make financial support available 
 35 
entirety as this would require an in-depth study of other aspects of human trafficking and impact of 
EU’s different policies.  
 
4.5  Theory and Data – Operationalising the Analysis 
 
The analysis is divided into two sections which together contribute to answering the research 
question;  
 
To what extent is the EU law able to fight trafficking in women for sexual exploitation in the EU?  
 
The purpose, the empirical data and the theoretical framework of each analysis section are 
accounted for to provide insight into the content and structure of the analysis. I position myself 
within the framework of system theory as I analyse EU law as a social system and the function of 
EU law as a system in regard to fight against human trafficking.  
 
4.5.1 Working Question 1 
The first section of the analysis explores how the changing normative expectations of the EU’s 
political system result in evolution of EU law. I identify the normative expectations of the EU based 
on, inter alia, the EU Group of Experts’ Opinion, the Resolution of the Parliament, and the EU Plan 
of Best Practices.  
I analyse how the structural couplings of the legal and political system result in an evolution of law 
and how law recognises information from the political system as belonging to the legal code. 
In regard to sociology of law, I analyse how law and society’s norms influence each other as I 
examine the relation between policy papers, resolutions, and opinions and the formulation of EU 
law.  
The first section of the analysis is based on the following working question: 
 
How do the normative expectations of the EU affect the evolution of EU law within the field of 
fighting human trafficking? 
 
The formulation of the working question helps to examine the evolution of EU law and why this has 
happened as a result of changing political priorities. The empirical framework is constituted by the 
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EU’s legal sources within the field of fighting human trafficking and political papers concerned 
with this aspect. Work by scholars; Gallagher, Obokata and Chou, is drawn on as well as interviews 
with GC from the OSCE and SH from La Strada International. The interviews touch upon victims’ 
contribution to prosecution due to their role as witnesses and the importance of securing 
rehabilitation by assessing the potential consequences of deporting the victims, respectively.  
 
4.5.2 Working Question 2 
The second analysis part explores how the EU legislation within the field of human trafficking is 
able to meet the normative expectations of the EU and what challenges EU law as a system faces in 
doing so.  
The second part of the analysis is based on the following working question: 
 
Is the function of EU law as a system able to combat human trafficking in the EU? 
 
The formulation of this working questions helps to examine the legal system’s ability to fight 
human trafficking and the legal code’s impact on this. I rely on system theory; legal 
communication, the code of the legal system, and the function of law to investigate how law as a 
system functions to fight human trafficking. The empirical data is constituted by the Opinion from 
the EU Group of Experts, work by scholars as Guild, Obokata and Gallagher and interviews to 
provide information on the ability of EU law to combat human trafficking. The current legislation is 
considered in regard to its effect on Member States and EU law’s ability to create legal 
consequences and meet the normative expectations of the EU.  
 
The following chapter is the Analysis which investigates the two working questions.  
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5 The Analysis 
 
The first part of the analysis examines the evolution of EU legislation within the field of human 
trafficking and how the normative expectations of the EU have affected this evolution. The second 
part of the analysis explains the ability of EU law’s function as a social system to combat human 
trafficking. The capacity and limits of law as a system are analysed in order to understand the 
contributions of EU law and the challenges it faces. The two sections are each rounded off by a sub 
conclusion.  
 
5.1 The Evolution of EU Law 
The first part of the analysis aims to answer the working question of how do the normative 
expectations of the EU affect the evolution of EU law within the field of fighting human trafficking? 
 
The normative expectations of the EU have changed over time. As a result, the legal consequences 
did no longer correspond to the political priorities and new legislation has thus been adopted in 
order to re-stabilise EU law within the field of fighting human trafficking. In order to explain how 
this change has happened, I analyse the legal framework of the EU and how the EU’s changing 
political priorities influenced the formulation of the legal sources. To understand the political 
priorities of the EU, I rely on policy papers, and resolutions from the OSCE and the European 
Parliament as these reflect the normative expectations towards the fight against human trafficking. I 
draw on the UN Palermo Protocol and the legal framework of the EU within the field of human 
trafficking in order to investigate the evolution of law.   
 
In 2000 the Palermo Protocol was signed, outlining the first internationally recognised definition of 
human trafficking42. Before the signing of the Protocol, no definitions of trafficking or political 
consensus on the nature of the problem existed (Gallagher 2010: 500). The signing of the Palermo 
Protocol implied that countries had an increased focus on human trafficking and started to 
implement actions against human trafficking in their legislation (UNODC 2009: 5). It represents the 
international society’s increased awareness of the phenomenon of human trafficking, and the 
                                                 
42
 The definition is mentioned in Section 2.1 
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Protocol is then used as a political means to ensure stability in the normative expectation of how to 
define trafficking. The EU implements this definition in its legislation (see section 2.2).  
 
An analysis of EU law’s evolution is provided in the following.  
 
5.1.1 A Threat against Security 
With the entry into force of the Amsterdam Treaty in 1999 and the transfer of the Area of Freedom, 
Security and Justice (AFSJ) to the EC Treaty43, the Council of Ministers was entrusted with the 
power of adopting framework decisions under the Title VI44. The aim of this was to approximate 
national laws of the Member States within the field of fighting human trafficking (Obokata 2003: 
917) and it was thus the first EU step in the direction of recognising human trafficking as a 
transnational problem (ibid: 918).  
 
The first initiative from the Council was the adoption of the Framework Decision on Combating 
Trafficking in 2002 (ibid: 917-18). The asymmetries in the legislative framework of the Member 
States made it difficult to effectively combat the phenomenon, and the Framework Decision on 
Combating Trafficking was thus a response to the need of an EU-coordinated approach to the 
criminal offenses of human trafficking (Gallagher 2010: 97). From a legal optimistic perspective it 
can be argued that legislation is the producer of norms in society and therefore the EU sought to 
promote the fight against human trafficking by harmonising legislation within this field; without 
law, it would not be prioritised.  
 
The Framework Decision on Combating Trafficking stresses the need for fighting trafficking 
through the prosecution and punishment of traffickers. It also offers protection and assistance of 
victims, but only in relation to investigations and prosecutions of offences (2002/629/JHA L 203/3 
Art.: 7). It thus represents a security approach to the fight against human trafficking as it focuses on 
the criminal aspect. This indicates that the ruling normative expectation of the EU is the 
maintenance of the internal security of the Union. Meng-Hsuan Chou explains that the security 
approach of the EU towards human trafficking is a result of the relation between human trafficking 
                                                 
43
 EU: ‘The gradual establishment of the area of freedom, security and justice’ 
44
 Title VI: Provisions on Co-Operation in the Fields of Justice and Home Affairs 
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and illegal migration. Consequently, when debating human trafficking, the aspect of illegal 
migration permeated the discourse of EU Member (Chou 2008: 82).  
 
The Framework Decision on Combating Trafficking has been criticised for not acknowledging the 
need of protecting victims’ rights as there are no provisions on e.g. repatriation, prevention of 
trafficking or remedies mentioned in the Framework Decision (Gallagher 2010: 99). This criticism 
indicates that the normative expectations of the EU have changed over time, resulting in the legal 
consequences no longer corresponding to the political priorities. 
 
As mentioned, Luhmann considers law to be an instrument for implementing political goals (see 
section 3.3.2), and the formulation of the Framework Decision on Combating Trafficking therefore 
reflects a structural coupling between the political system’s concern of the EU’s security and the 
legal system. Human rights were not prioritised in this Framework Decision because the political 
system did not focus on this aspect. Therefore, a selection of communication leading to a structural 
coupling on this matter did not take place; as legal pessimists argue, the norms of the EU influenced 
the formulation of law.  
 
Victims of trafficking were later assigned higher priority in the fights against human trafficking as 
the Directive on Residence Permit was adopted with special focus on how to assist victims and 
cooperate with them in order to prosecute traffickers.  
 
5.1.2 The Directive on Residence Permit  
The Directive on Residence Permit was adopted in 2004. Its objective is to protect victims of 
human trafficking during proceedings in order to improve the prosecution of traffickers. Before the 
adoption of this Directive, only the Framework Decision on the Standing of Victims applied, which 
encompasses victims in all criminal proceedings. The adoption of the Directive on Residence 
Permit reflects an increased political awareness of human trafficking as a distinct kind of organised 
crime and the recognition of the need for legislation concerned with victims of human trafficking. 
Thus, the new normative expectations of society on the protection of victims constituted a need for 
evolution of law.  
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The Framework Decision on the Standing of Victims was criticised for, inter alia, being 
discriminatory in the sense that it was likely that victims, who did not cooperate, where facing 
deportation to their country of origin (Obokata 2003: 931). The Directive on Residence Permit 
seeks to meet this criticism as victims are guaranteed residence for a so-called reflection period 
(2004/81/EC L 261/21 Art: 6 (1)). The aim of the reflection period is to provide victims with time 
to recover from their experiences and decide whether or not they wish to cooperate with the 
authorities of the Member State. The duration of the reflection period is decided by the Member 
States and does not provide right to permanent residence (ibid L 261/21: Art. 6 (1-3)). It can 
therefore be argued that the approach to fighting human trafficking is still concerned with the 
internal security of the EU as Member States are interested in allowing the victims to stay during 
the prosecution of the traffickers, but do not necessarily issue residence permits afterwards; 
securing the right of victims is thus not part of the political priorities of the EU on fighting human 
trafficking.  
 
The Directive on Residence Permit focuses on the situation of the victims after they have been 
trafficked and defines the conditions for granting residence permits of limited duration to non-EU 
nationals, even though they might have entered the territory of an EU country illegally (ibid: Art. 3 
(2)). However, the adoption of the Charter of Fundamental Rights of the European Union in 
December 2000 may have strengthened the political normative expectations of the EU in regard to 
human rights. As the Directive on Residence Permit states:  
 
This Directive respects fundamental rights and complies with the principles recognised for example 
by the Charter of Fundamental Rights of the European Union (ibid: Paragraph 6) 
 
The Charter of Fundamental Rights of the European Union, though it was not legally binding at that 
time45, outlines the political priorities of the EU in regard to human rights which are considered in 
the Directive on Residence Permit. Consequently, the Charter can be seen as an impetus for a 
structural coupling between the political system and the legal system. Furthermore, the legal code is 
applied to victim protection as Member States are obliged to guarantee a reflection period to the 
victims. This strengthens law’s ability to protect victims as legal consequences are then created 
when a reflection period is not granted.  
                                                 
45
 The Charter has become legally binding on the Union after the entry into force of the Treaty of Lisbon on 1 
December 2009. This means that the Union institutions must respect the rights enshrined in the Charter (EU: ‘Putting 
the Charter of Fundamental Rights into Practice’) 
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The Directive on Residence Permit provides increased focus on the vulnerability of the victims and 
their need for protection. Yet, as the full title of the Directive46 implies, residence permits are only 
issued to those cooperating with the Member States’ authorities with the purpose of prosecuting the 
traffickers. Consequently, the EU can be criticised for prioritising own internal security, not the 
victims’.  
 
5.1.2.1 Whose Security? 
With the issuing of a reflection period, the EU wishes to secure the victims from the traffickers, 
provide them with time to consider their legal rights and empower them to witness against their 
traffickers. Victims are not guaranteed right of residence after the prosecution of the trafficker. This 
may be due to normative expectations that protection is beneficial from a criminal justice viewpoint 
as it allows enforcement agencies to obtain evidence to prosecute and punish traffickers (Obokata in 
Guild and Minderhoud 2006: 401). The consequence of this is that the rights of the victim are not 
fully prioritised as the legal code does not acknowledge protection as belongings to it.  
When residence permits are granted, the duration is limited. This can be seen as yet another 
expression of EU’s normative expectation to the fight against human trafficking: A security 
approach. The help is limited in the sense that the victims are not ensured right of permanent 
residence. They might therefore face troubles when they can no longer stay in the member state:  
 
When they have no [financial] means, they will go back to the traffickers. They easily become 
victims of re-trafficking (Kendt i Parlamentet (2): 20:18-20:26).  
 
Though the EU Member States have adopted the Directive on Residence Permit, data on neither the 
number of residence permits nor on reflection periods is fully reliable as Member States have not 
informed the Commission adequately on this (COM (2010) 493: 9). Some Member States did issue 
residence permits, in some cases even exceeding 100 residence permits per year47. Other Member 
States have not provided any information on this, or have issued only a low number48 of residence 
permits or none at all49 (ibid: 10). 
                                                 
46
 The full title of the Directive on Residence Permit is: Council Directive on the residence permit issued to third-
country nationals who are victims of trafficking in human beings or who have been the subject of an action to facilitate 
illegal immigration, who cooperate with the competent authorities 
47
 Belgium, Italy, the Netherlands, France and Germany (COM (2010) 493: 10) 
48
 Czech Republic, Finland, Hungary, Poland, Sweden (COM (2010) 493: 10) 
49
 Bulgaria, Estonia, Spain, Latvia, Lithuania, Romania, Slovenia, Slovakia (COM (2010) 493: 10) 
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From a legal pessimistic perspective this shows that law might not be effective as it depends on the 
involved parties to uphold the law (see section 3.1.1). When EU Member States fail to do so, EU’s 
effort against human trafficking is hindered.  
 
According to the EU Group of Experts, the lack of the Directive on Residence Permit’s ability to 
secure victims’ human rights through the issuing of residence permits may be explained by the 
purpose of the Directive on Residence Permit: Its purpose is to cooperate with the victims in order 
to improve the prosecution of traffickers (Opinion 4/2009: 2). They called for a revision of the 
Directive on Residence Permit in the Opinion no. 4 in 2009 as they argued that the reflection period 
should be extended (Opinion 4/2009: 3)50 and assistance of victims should be made unconditional 
(Gallagher 2010: 102-103). OSCE aligns with this latter suggestion as they state that:  
 
Experience in some countries, statistics and recent evaluation clearly underline that granting 
residence permits to victims, who for various reasons are not ready or willing to co-operate with 
the competent authorities (…) significantly increases not only the number of victims, but also the 
likelihood of effective prosecution of trafficking cases (OSCE 2010: 22) 
 
According to the OSCE the granting of residence permits leads to improved prosecution, and the 
increase in numbers of victims indicates that victims are more willing to cooperate when they are 
guaranteed protection. The legal code would then be strengthened in regard to creating legal 
consequences for the traffickers, if residence permits were issued to victims. Deporting victims, 
who are not willing to cooperate with the authorities after the reflection period, may only disrupt the 
process of prosecution due to the judiciary not being able to contact the victim. Consequently, the 
prosecutors experience a lack of witness statements which are important as the victims are ‘also 
witnesses of the crime who could bring evidence’ (GC, OSCE: 27:17-27:21). 
 
The EU Group of Experts argues that to ensure that the victims ‘should not be treated as an 
instrument for the prosecution’, residence permits issued through the Directive on Residence Permit 
should be granted unconditionally of cooperation with authorities (Opinion 4/2009: 4), and the 
residence permit should be renewed as long as the reasons for issuing it apply (ibid: 5). The EU 
Group of Experts seeks to facilitate a structural coupling to the legal system as they suggest 
implementing this aspect in the renewal of the Directive on Residence Permit. They express legal 
                                                 
50
 The current reflection period needs to be strengthened and must be granted immediately to any victim who is 
considered to be trafficked. The minimum timeframe should be three months to ensure that the victim receives adequate 
assistance (Opinion 4/2009: 3-4) 
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optimism as they consider EU law to be a means to ensure the protection of victims’ rights. Yet, the 
legal system will only consider the information from the political system to be a legal 
communication if it can be applied to the legal code (see section 3.2.5).  
 
The European Commission is currently in the process of reviewing the Directive on Residence 
Permit (GC, OSCE: 27:39-28:10), and, as both the OSCE as well as the EU Group of Experts, 
criticise the Directive on Residence Permit, it can be argued that the changing normative 
expectations of the political system may entail an evolution of EU law resulting in better witness 
protection e.g. through assessments of the potential situation in the country of origin and full 
rehabilitation of the victim (PS, PAYOKE: 22:23-22:41). This aligns with a legal pessimistic 
approach; that law is a result of the social norms in society: When the normative expectations 
change, law must as well be changed.  
 
Political focus on victims’ rights s has started to increase. This is considered in the following.  
 
5.1.3 Political Focus on Victims’ Rights 
The objective of the Council’s EU Plan on Best Practices of 2005 is to promote EU’s actions within 
the field of human trafficking by: 
 
Strengthening the commitment of the EU, and the Member States to prevent and fight trafficking in 
human beings, committed for the purpose of all forms of exploitation and to the protection, support 
and rehabilitation of its victims (2005/C 311/01: Art. 1) 
 
The focus on protection, support and rehabilitation of victims of human trafficking indicates that the 
communications of the political system start to encompass victims’ rights. This provides a 
possibility for the political system to inform the legal system on this change in normative 
expectations which might then lead to a structural coupling and a change of EU law with an 
increased focus on human rights.  
 
The EU Plan on Best Practices represents a new political approach to the fight against human 
trafficking as it calls for increased focus on addressing the root causes of the phenomenon as well as 
the demand side: 
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Action at EU level requires permanent improvement of the Member States' and Commission's 
collective understanding of the scale and nature of trafficking in human beings, including the root 
causes in countries of origin as well as factors in countries of destination facilitating human 
trafficking (ibid: Art. 2) 
 
However, the EU Plan on Best Practices is a guiding paper from the European Council; it does not 
impose obligations on Member States within the field of human trafficking. As the political system 
needs law to ensure stability of normative expectations (see section 3.2.3), the political 
communications of the EU must be accepted by the legal system to ensure an evolution of law that 
meets the expectations of victims’ protection and addressing of root causes.  
 
Despite the increased political focus on victims, the security approach to human trafficking 
continued. This is evident in regard to the adoption of the Framework Decision on the Fight against 
Organised Crime in 2008. It represents a criminal approach to the fights against human trafficking 
as it provides guidelines for penalties corresponding to the seriousness of the offence 
(2008/841/JHA L 300/42: Paragraph 3), and emphasises prosecution and prevention. It even 
declares that Member States may reduce penalties if: 
 
The offender renounces criminal activities, provide information, which Member States would 
otherwise not be able to obtain and which helps to (…) find evidence, prevent further offences, and 
deprive the organisation of illegal resources (ibid L 300/43: Art. 4)  
 
This stresses that the EU focuses on fighting human trafficking through prosecution; it does not 
consider the legal justice of the victims. As mentioned, providing assistance and protection to the 
victims and ensuring that their rights are upheld lead to improved prosecution of traffickers. It can 
thus be argued that for the EU to optimise its fight against human trafficking, the cooperation with 
victims is essential.  
 
According to system theory, it is law’s function to stabilise social expectations by determining what 
can be expected to happen from a legal perspective (see section 3.2.2). Therefore, when the political 
system expects prosecution of traffickers and prevention of human traffickers, but not protection of 
victims’ human rights, it is not law’s function to secure these rights.  
 
In 2010 the Commission proposed a new directive to strengthen the EU legislation within the field 
of human trafficking assigning higher priority to the protection of victims’ human rights. This is 
considered in the following.  
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5.1.4 A Holistic Approach 
In spring 2010 the Commission drafted a proposal on the Directive on Prevention, Combat, and 
Protection. To influence the draft proposal of the Commission, the European Parliament published 
its Resolution51 in February 2010 recognising human trafficking as:  
 
A modern form of slavery, a serious crime and a severe violation of fundamental human rights and 
reduces people to a state of dependency via threats, violence and humiliation (…). Trafficking in 
human beings is an extremely profitable business for organised crime, with high profit possibilities 
and limited risk-taking (C 341 E/20: A-B) 
 
The Parliament Resolution thus acknowledges two aspects; the importance of human rights, and the 
fact that traffickers face low risks and gain high profits when conducting their crime. According to 
IOM et al. limited knowledge of human trafficking results in inefficient counter measures. 
Consequently, victims are denied assistance, the level of prosecution is low, and poor prosecution 
rates of traffickers exist (IOM et al. 2011: 3). This keeps human trafficking crimes extremely 
lucrative as ‘human trafficking is a multi-million euro business run mainly by networks of 
organised gangs’52. The Parliament Resolution stresses the importance of also considering non-legal 
actions such as evaluation of implementation of adopted measures, gathering of information, 
cooperation, and sharing of best practices (C 341 E/21: O). By doing so, the Parliament recognises 
that criminal law; prosecuting traffickers, may not be sufficient in the fight against human 
trafficking.  
 
The Parliament assigns high priority to knowledge, awareness, and commitment of the Member 
States as a way to combat human trafficking (BT, MEP (S&D): 01:04-01:14), and it encourages the 
Council and Commission to apply a holistic approach when developing actions against the crime 
and to adopted a human rights-centred approach (C 341 E/21: 1). The Resolution also calls for the 
establishment of an Anti-Trafficking Coordinator53 to coordinate EU action and policies and to 
ensure the priority of fighting trafficking ‘also in times of economic and financial crisis’ (ibid: 5). 
The Parliament thereby stresses that human rights ought to be a priority of the EU. Yet, the 
Resolution it is not legally binding. The Parliament therefore needs the legal system to recognise its 
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 EU External Action Service: ‘European anti-trafficking day – prosecution of traffickers and victim protection’ 
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 In December 2010 Ms. Myria Vassiliadou was appointed Anti-Trafficking Coordinator of the EU (EU 2011‘The 
Commission appoints an EU Anti-Trafficking Coordinator’) 
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information as legal communications in order for a structural coupling to take place and its 
expectations to be stabilised.  
The EU Group of Experts also emphasises the importance of applying ‘a holistic, coordinated and 
integrated approach’, ‘an appropriate legal framework’ as well as a common definition of 
trafficking (EU Opinion 7/2010: 3) 54. Relying on the legal system as a means to strengthen EU’s 
efforts in fighting human trafficking, indicates that the EU Group of Experts expresses legal 
optimism as they consider the legal system to be a means to ensure the stability of normative 
expectations of society. Law is by legal optimists considered to be educative and a promoter of 
norm and as the norms of human rights, victim protection and mitigation of root causes are starting 
to be vested in the political system, it may result in a change of the normative expectation of the 
society, which law, according to Luhmann, must incorporate to guarantee stability of society (see 
section 3.2.2).  
 
Whether the proposals from the EU Group of Experts and the Parliament are implemented in EU 
legislation depends on the political system’s ability to facilitate a structural coupling to the political 
system.  
 
In the following, the Directive on Prevention, Combat, and Protection is analysed to understand 
how these normative expectations expressed in the Parliament’s Resolution and the EU Group of 
Experts’ Opinion influence the evolution of EU law.  
 
5.1.5 The Directive on Prevention, Combat, and Protection  
The EU considered that the number of criminal proceedings and victims assisted were not high 
enough compared to the estimated scale and gravity of the crime of human trafficking. As the legal 
consequences of previous legislation were not acceptable, the Directive on Prevention, Combat, and 
Protection was adopted (Gallagher 2010: 103).  
Luhmann argues that evolution of law takes place as a result of selections by the legal system of 
new legal communications (see section 3.2). The implementation of the Directive on Prevention, 
Combat, and Protection is a result of such new legal communications which corresponds to 
                                                 
54
 EU Group of Experts on Trafficking in Human Beings of the European Commission: Opinion No. 7/2010: ‘Proposal 
for an EU Strategy and Priority Actions of combating and preventing trafficking in human beings (THB) and protecting 
the rights of trafficked and exploited people’ 
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society’s expectations of law’s function; better protection of the victims, increased prosecution and 
improved prevention of human trafficking.  
 
The Directive on Prevention, Combat, and Protection replaces the Framework Decision on 
Combating Trafficking of 2002 (2011/36/EU L 101/11: Art. 21). It presents a broader approach to 
the fight against trafficking as it introduces additional forms of exploitation that are to be 
considered as human trafficking, inter alia, the removal of organs, exploitation of people to commit 
drug trafficking, and illegal adoption and marriage (ibid L 101/2: Paragraph 11).  
It can thus be argued that the Directive on Prevention, Combat, and Protection seeks to strengthen 
the EU’s fight against human trafficking by applying the legal code to a broader understanding of 
the phenomenon. As the legal code is applied to these crimes, law as a system is able to create legal 
consequences when they are carried out.  
 
The provisions of the Directive on Prevention, Combat, and Protection are influenced by the 
Parliament’s Resolution and the Opinion of the EU Group of Experts. However, not all 
recommendations proposed by the Parliament and the EU Group of Experts are implemented in the 
Directive on Prevention, Combat, and Protection (BT, MEP (S&D): 12:10-12:33). An example of 
this is the Parliament’s call for increased funding of Ngos’ work in regard to helping victims and 
carrying out information campaigns. The EU fails to implement this concern in the Directive on 
Prevention, Combat, and Protection (Kendt i Parlamentet (2): 2010: 25:31-25:42) due to 
disapproval of the Council of Ministers55. This shows that the Council of Ministers is able to 
hamper a structural coupling between the political system and the legal system because the political 
system cannot agree on the information it wishes to send to the legal system. Consequently, the 
legal system cannot recognise it as a message belonging to its legal code and therefore no 
information is selected as communication by the legal system. 
 
The Directive on Prevention, Combat, and Protection adopts a human rights-centred approach, 
assigning higher priority to the rights of the victims56. It is the first legal source calling for a holistic 
approach to combat the phenomenon as well as it encourages Member States to take measure to 
reduce demand of services from trafficked victims. From a legal optimistic approach, it can be 
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 The Council of Ministers did not approve of the implementation of a financial aspect which purpose was to give 
unconditional free legal aid to the victims (C 341/E 25). In the Directive 5 April 2011 free legal aid is conditional of the 
victim’s own financial situation (2011/36/EU: Art. 12, 2) 
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 EU 2011: ‘Human trafficking: Commission welcomes Council adoption of stronger EU rules’ 
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argued that EU law seeks to foster new norms as it applies a broader approach to the fight against 
human trafficking; education, information and campaigns, to inform people on the consequences of 
human trafficking in order to prevent people from being trafficked and from buying the services of 
trafficked women (2011/36/EU L 101 10: Art. 18 (2)).  
GC expresses a positive approach to the Directive on Prevention, Combat, and Protection because it 
represents the first step towards protecting the rights of the victims (GC, OSCE: 02:34-3:18). The 
Directive also introduces a comprehensive framework and holistic approach to the fight against 
human trafficking which is necessary in order to ensure that relevant actors are involved as fighting 
human trafficking ‘requires multi-agency action’ (GC, OSCE: 14:41-14:53).  
 
The increased focus on human rights and the call for a holistic approach can be explained by 
applying Luhmann’s evolutionary approach as a variation taking place in the legal system: There is 
an increased focus on human rights in the political system which is communicated to the legal 
system. The legal system selects information from the political system on the importance of 
implementing human rights, as it is considered illegal to violate these. The legal system thereby 
recognises the information as belonging to its code and thus transforms the information into a legal 
communication.  
 
5.1.5.1 Protection of Victims’ Rights 
The Directive on Prevention, Combat, and Protection establishes provisions concerned with 
victims’ rights and states that victims should be given access to legal counselling and legal 
representation and be able to claim compensation (2011/36/EU L 101/8: Art. 12 (2)). Victims must 
be protected from ‘second victimisation’ (ibid: Art 12 (4)), indicating that the EU legislative 
approach is assigning higher priority to the protection of victims. Furthermore, Member States 
should establish and strengthen policies to prevent trafficking, including measures to ‘discourage 
and reduce demands that may foster exploitation’ (ibid L 101/10: Art. 18 (1)) and consider the 
possibility of imposing sanctions on users of services from victims ‘with the knowledge that the 
person has been trafficked’ (ibid L 101/5: Paragraph 26). 
The Directive on Prevention, Combat, and Protection calls for Member States to consider own 
norms and cultures and how these may constitute the demand side of human trafficking. From a 
legal optimistic perspective, the EU is thereby seeking to promote a new norm, a common culture, 
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on the issue of prostitution and buying of services from women who have been trafficked for sexual 
exploitation. In regard to the different approaches to the problem of human trafficking (see section 
2.1), illegalising prostitution may be an expression of considering human trafficking to also be a 
moral problem. Yet, the provision does not oblige Member States to impose sanctions on users, it 
only encourages Member States to consider this (ibid L 101/10: Art. 18 (4)). An explanation to this 
may be that it is difficult to reach to a common position on the legal status of prostitution among the 
EU Member States57.  
The matter of illegalising or legalising prostitution is still for the Member States to decide, and as 
long as no common expectations exist on EU level, EU law cannot function on the matter.  
 
It seems that the Member States are able to come to an agreement on other issues and thereby 
change law. This is for example the case of non-conditionality of cooperation by victims with 
authorities which, inter alia, is considered in the following.  
 
5.1.5.2 Cooperation and Knowledge 
The Directive on Prevention, Combat, and Protection states that Member States shall facilitate 
investigations, even when victims withdraw statements (2011/36/EU L 101/7: Art 9 (1)). This 
provision aims to protect victims from traumatisation which may be caused by meeting their 
traffickers during the proceedings. Yet, GC argues that it might empower the victim and ensure her 
right to justice when she is able to witness against the trafficker: 
  
As a victim of crime, you are entitled to rights, such as the right to be assisted, but also legal rights 
to participate in the legal procedure, claim compensation, and also to have access to justice. If the 
victim has the possibility to have access to justice and to enjoy those rights then she/he will be 
encouraged to be helpful, to contribute to the investigation which leads to more prosecutions. The 
empowerment of victims makes them more confident and will allow them to co-operate with the 
authorities to seek justice (GC, OSCE: 25:25-26:25) 
 
Though the Directive on Prevention, Combat, and Protection states that investigation of human 
trafficking shall be independent from victims’ testimony, SH argues that, in practice, the statements 
of the victims are necessary to enhance the chances of winning the case against the trafficker (SH, 
La Strada: 12:19-12:52). Furthermore, if the victims are not willing to cooperate, ‘they do not get 
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prostitutes are considered legal.   
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the adequate assistance’ (ibid: 13:18-13:20). From a legal pessimistic perspective, this shows that 
though assistance shall be provided unconditionally and that investigation must not depend on 
victims’ cooperation, law may not be able to change the existing normative expectations as victims 
still need to cooperate to receive assistance.  
 
The Directive on Prevention, Combat, and Protection introduces the provision on non-
criminalisation of victims to ensure the victims’ right to justice (2011/36/EU L 101/7: Art 5 (1)) as 
it states that: 
 
Member States shall (…) ensure that competent national authorities are entitled not to prosecute or 
impose penalties on victims of trafficking in human beings for their involvement in criminal 
activities which they have been compelled to commit as a direct consequence of being subjected to 
any of the acts referred to in Article 2 (2011/36/EU L 101/7: Art. 8) 
 
The provision on non-criminalisation of victims can be seen as the legal system seeking to meet the 
normative expectation of ensuring victims’ rights and avoiding legal consequences as a result of 
their illegal entry. Furthermore, the Directive on Prevention, Combat, and Protection introduces the 
right to compensation which is an important step to acknowledge trafficked persons as victims 
(2011/36/EU L 101/10: Art. 17). The right to compensation stresses that the victims are not 
themselves criminals and it is argued that ‘compensation is a key issue as it is a means of remedying 
rights violation suffered by trafficked persons’58.  
Furthermore, involving victims in the procedure of prosecuting their trafficker(s) might empower 
them in regard to their right of justice: 
 
Victim support should not be tied to the co-operation between the victim and the law enforcement. 
However, we should encourage victims to seek justice, I would say, and to be involved and 
participate for their own benefit. These are complementary and one does not exclude the other (GC, 
OSCE: 05:26-05:55) 
 
From this it follows that the EU seeks to promote a norm of human rights by placing the victims in 
the centre of the legislation and thereby changing the traditional approach of security. 
 
Another normative expectation of the EU is that the training of officials and sharing of data must be 
optimised to in order to fight human trafficking. The Directive on Prevention, Combat, and 
Protection therefore stresses the importance of adequate training of officials and prosecutors 
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(2011/36/EU L 101/3: Paragraph 15) and the importance of cooperation between Member States to 
share data and knowledge: 
Member States shall take the necessary measures to establish national rapporteurs or equivalent 
mechanisms. The tasks of such mechanisms shall include the carrying out of assessments of trends 
in trafficking in human beings, the measuring of results of anti-trafficking actions, including the 
gathering of statistics in close cooperation with relevant civil society organisations active in this 
field, and reporting (ibid L 101/10: Art. 19) 
From this it can be argued that the EU seeks to ensure that the fight against trafficking is assigned 
priority in each member state. From a legal optimistic perspective it can be argued that the 
obligation of closer cooperation will lead to shared norms among the Member States. 
 Consequently, it will be easier for the political and legal systems to structurally couple within the 
field of fighting human trafficking if the normative expectations of law’s functions are harmonised.  
 
5.1.6 Sub Conclusion 
This part of the analysis examined how changing normative expectations of the EU have led to an 
evolution of EU law within the field of human trafficking.  
 
The EU’s traditional approach of security towards human trafficking implies that victims of 
trafficking have been considered illegal immigrants, resulting in undermining victims’ human rights 
and their right of justice. Criticism has been directed towards this, indicating that the legal 
consequences of trafficking did not correspond to the normative expectations of society.  
 
The political system’s formulation of protecting victims’ human rights reflects a change of the 
normative expectation of society. The evolution of EU law took place as a result of this variation in 
the normative expectation, which then highlighted the need for re-stabilising the legal system. 
However, the lack of agreement among the Member States may lead to difficulties in structural 
couplings taking place between the political and the legal system. This is evident in regard to the 
legal of prostitution and the lack of funding.  
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5.2 The Function and Challenges of EU Law 
This part of the analysis examines EU law’s ability to fight human trafficking and the challenges the 
EU faces when doing so.  
 
EU law is limited in fighting human trafficking due to the autopoietic nature of the legal system and 
the legal code. This is evident as not all normative expectations of the EU are stabilised through EU 
law, e.g. funding of Ngos and addressing the demand side. The Member States hinder structural 
couplings between the political system and the legal system due to lack of agreement: As long as no 
common normative expectations exist on EU level, no structural coupling will take place. 
 
There is a positive rhetoric in the EU concerning law’s ability to fight trafficking, and the Directive 
on Prevention, Combat, and Protection is considered to enhance the EU’s fight against human 
trafficking. As mentioned in the Introduction; ‘the new ambitious rules adopted today will keep the 
EU at the forefront of the international fight against human’59. 
However, Obokata criticises EU law’s ability to fight human trafficking as he argues that traffickers 
will continue to transport people as long as the demand for trafficked women for sexual exploitation 
in the countries of destination exist, despite the introduction of higher penalties (2003: 928).  
Toman Omar Mahmoud and Cristoph Trebesch60 raise a similar critique as they state that victims’ 
wish for a better life continuous to put them at the risk of ending up in exploitative work conditions 
(2010: 174). Furthermore, they argue that victims often feel discouraged to report their trafficker to 
the authorities in the destination countries as they fear the risk of deportation (ibid: 175). The 
Directive on Prevention, Combat, and Protection seeks to meet this latter challenge as it calls for 
greater protection of the victims, as concluded in the previous part of the analysis. 
The success and failure of EU law can be explained based on the function of law as an autopoietic 
sub system with its own communications, environment and code. The legal code apply well to 
criminal law and thus to the traditional approach of the EU to human trafficking; to protect the EU 
against illegal entry and organised crime, as trafficking is considered to be an issue of criminal 
justice (Obokata 2005: 445).  
 
                                                 
59
 Commission: ‘EU Legislation’ 
60
 Christoph Trebesch is a postdoctoral researcher in economics and Toman Omar Mahmoud is a researcher in 
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Both the Framework Decision on Combating Trafficking and the Directive on Prevention, Combat, 
and Protection focus on prosecuting traffickers and reducing the flow of trafficked people. 
However, the latter seeks to broaden the legal efforts by introducing protection of victims and 
prevention of human trafficking. This creates new challenges to the autopoietic nature of the legal 
system. It may be difficult to apply the legal code to prevention and protection where other codes, 
e.g. the code of the economic system, may apply better to mitigate the root causes of trafficking and 
provide compensation to victims. Operations of any social system are the communications 
recognised by the system as belonging to it and its code; therefore the legal code may limit the 
extent to which human trafficking can be combated through law.  
 
5.2.1 Protection of Trafficked Victims’ Human Rights 
Protecting the rights of victims of trafficking is a normative expectation of the EU as the EU ‘is 
sending a clear message that it (…) will ensure that victims are fully protected and given the 
opportunity to recover and re-integrate into society’ after they have been trafficked61. However, 
legal measures of the EU to combat the crime have not fulfilled this normative expectation of 
protection; rather they have contributed to a further violation of victims’ right and caused re-
victimisation: 
 
Restriction of migration policies for women to protect them from being trafficked and raids on 
brothels in the name of rescuing women but actually arresting, jailing and deporting them (…). The 
anti-trafficking agenda was used, or abused, to introduce repressive migration policies and anti-
prostitution measures62  
 
Criticism of whose freedom and security is being safeguarded through EU law; the EU’s or the 
victims’, is also presented by Kristof Van Impe63 who states that there is a need for better border 
control and training of officials to identify victims of human trafficking. Yet, stricter border control 
might result in an increased use of the services of the human smugglers which may then degenerate 
into trafficking (Van Impe 2000: 121). The Directive on Prevention, Combat, and Protection seeks 
to meet this criticism as it seeks to address the problem of re-victimisation of the victims of 
trafficking: 
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Victims of trafficking in human beings should (…) be protected from prosecution or punishment of 
criminal activities (…). The aim of such protection is to safeguard the human rights of the victims, 
to avoid further victimisation and to encourage them to act as witnesses in criminal proceedings 
against the perpetrators (2011/36/EU L 101/3: Paragraph 14) 
 
The provision also highlights that involvement of victims is necessary to improve the prosecution of 
traffickers as the victim is also a witness and thus has information on the trafficker(s). The 
involvement of the victims helps to ensure that their right of justice is secured because it may 
empower them to seek compensation ‘because it will be easier for the victim to claim compensation 
at the civil court when a criminal conviction has already been pronounced’ (GC, OSCE: 03:57-
04:59). The procedure of seeking compensation is however problematic due to the fact that 
compensation is primarily granted to people who had suffered from violence whereas psychological 
and moral damages, which are mostly used by traffickers in regard to threats of violence (see 
section 2.1.2), may be difficult to prove before  a judge: 
  
If they [the victims] suffer physical damages, this is the easiest case, I should say unfortunately. 
However if the damage is psychological, this is, in general, much more difficult to assess, this 
applies to all kinds of crime (GC, OSCE: 22:49-23:15) 
 
Though the EU might set up protective measures to ensure the safety of victims in criminal 
proceedings, threats from the traffickers may prevent the victims from cooperating with the 
authorities. An Italian police officer participating in a special force unit against human trafficking 
says:  
When we raided this apartment, we found six girls; one from Albania (…) The Albanian girl begged 
me not to take her. “They’ll kill my mother”, she shouted (…). It was against the law for me to do 
this, but I left her in the apartment. I left her to be a slave, so her family could live (Kara 2009: 94) 
Often victims stay with the trafficker due to threats of violence against or murder of their 
relatives64, therefore EU legislation should as well consider the family of trafficked victims when 
providing protection. The Framework Decision on the Standing of Victims states that ‘each 
Member State shall ensure a suitable level of protection for victims and, where appropriate, their 
families’ (2001/220/JHA L82/3 Art. 8(1)). The Directive on Prevention, Combat, and Protection 
refers to this article in its paragraph 19 which indicates that the EU wishes to remind the Member 
States of their obligations of protecting victims of trafficking and their families.  
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The Directive on Prevention, Combat, and Protection applies a human rights-centred approach to 
the fight against human trafficking, but due to the lack of funding it can be argued that the 
traditional approach of security still exists. This can be interpreted as an expression of reluctance 
among the Member States to provide the necessary tools to ensure the adequate assistance to 
victims of human trafficking. The EU does offer funding which Ngos can apply for, but this 
requires a lot of work from the Ngos. As Kara states:  
 
Money are rarely donated to Ngos without extensive applications, audited financial reports, visits 
to and from the donor, and several other hurdles that drain the time resources of overstretched 
trafficking shelters (2009: 150) 
 
It can be argued that the procedure of applying for funding must be strict to ensure that only well-
planned projects are being supported by EU funding, but this hampers the Ngos daily job which in 
the end may lead to lack of resources to assist victims. The problem of disagreement on funding in 
the EU has consequences for the Ngos; ‘many Ngos have difficulties to finance their activities and 
few of them have closed in the past two years because of the crisis and financial cuts from the State’ 
(GC, OSCE: 08:10-08:22). This means that the normative expectation of the EU on placing victims’ 
rights in the centre may actually be violated by the EU Member States’ own lack of political will to 
advocate for the aspect of funding.  
The lack of adequate resources to help the victims and make them able to re-integrate into society 
may even result in re-victimisation:  
 
According the Bulgarian law they [the victims] each month receive (…) 20 €. That makes our job 
very difficult (…). That is one of the reasons of why they are re-trafficked: When they do not have 
any means they go back to the traffickers (Kendt i Parlamentet (2): 19:45-20:21) 
 
It can be argued that the autopoietic nature of the legal system cannot recognise funding as a part of 
the legal communications. Upholding the legal code may be an explanation to why it is not possible 
for the Directive on Prevention, Combat, and Protection to implement this aspect because the code 
of the economic system; money/no money, does not correspond to that of the legal system. GC 
states that:  
 
In my opinion, providing financial support cannot be a legal provision. I do not see how you could 
have in a directive that countries are obliged to provide funds to Ngos. It is not something that you 
can formally require in a European legal instrument. A directive is like a law, it is a legal basis 
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with direct effect in front of national tribunals. Another argument is that you cannot oblige a state 
to finance one kind of Ngo (GC, OSCE: 08:25-08:51) 
 
GC argues that it is possible to advocate for funding (ibid: 08:57-08:59), but it is not possible to 
make it a legal provision. The legal system is not able to recognise funding as a legal 
communication, thus it will not be implemented as a provision in EU law. 
 
The primary duty of addressing the root causes of trafficking by improving home conditions rests 
on the states of origin, but Obokata claims that states of origin and states of destination are equally 
responsible: Countries of origin are responsible for the flow of migrants, whereas countries of 
destination are accountable as they constitute the demand side. Moreover, Obokata argues that the 
EU has good reasons to assist the countries of origin both technically and financially as this would 
reduce incentives for people to migrate (2003: 934). From a legal pessimistic approach, it may be 
argued that EU law is inadequate in fighting human trafficking as long as the Member States do not 
consider the aspect of development in the countries of origin.  
 
The Directive on Prevention, Combat, and Protection wishes to reduce the migration flow by raising 
awareness on the potential dangers of accepting work abroad:  
 
Member States should establish and/or strengthen policies (…) to reduce the risk of people 
becoming victims of human trafficking, by means of research (…), information, awareness-raising, 
and education (2011/36/EU L 101/5: Paragraph 25) 
 
However, it may be questionable whether increased awareness will stop people from accepting the 
‘services’ of the traffickers when they are financially unable to provide for themselves and their 
family in other ways; ‘they [the victims] would do nearly everything to just escape their dismal 
living conditions at home’ (Mahmoud and Trebesch 2010: 177). The need for money thus places 
people in situations where they are in danger of being trafficked, despite information on potential 
dangers. The fact that the traffickers often befriend the victims (see section 2.1.2) results in the 
victims not realising these dangers; ‘some people think “this will not happen to me, I am smart 
enough” and so on, and then finally they end up in the same situation’ (PS: 19:09-20:05). 
 
Addressing the demand side to reduce trafficking in women for sexual exploitation is as well a 
political priority which is formulated in the Directive on Prevention, Combat, and Protection in 
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regard to the buying of services of the trafficked women. Prostitution’s impact on human trafficking 
is therefore considered in the following. 
 
5.2.2 Illegalising Prostitution to Solve Human Trafficking? 
The normative expectations of how law should approach the fight against human trafficking may 
differ among the Member States as they have different positions on the demand side of trafficking 
in women for sexual exploitation: Prostitution. From a legal pessimistic perspective, the 
differentiated cultural approaches lead to different legislative acts which hamper an EU-coordinated 
approach.  
 
Liz Kelly65 directs a criticism towards the EU as she states that most exploitation takes part in 
countries, ‘many of which are proud of their human rights records’ (2005: 256). Hence, Member 
States may consider themselves to be able to meet the standards of protecting human rights. It is a 
cultural self-understanding of the Member States’ identity which, from a legal pessimistic 
perspective, hinders legal initiatives as they do not recognise a need for regulating the norms.  
 
Kelly argues that trafficking is more frequent in countries with elements of legalised prostitution 
(ibid: 254) as the buying of services is culturally and socially constructed as ‘okay and considered 
to be a norm of society’ (ibid: 258). Kara exemplifies this, as he draws on the case of Italy where 
trafficked women are considered to be a disturbance of the stability of society, not as victims of 
exploitation: 
 
With the massive influx of Eastern European trafficking victims during the 1990s, Italian society 
blamed the foreign women – and not the men who purchased them – for the moral degradation of 
their culture (2009: 99)  
 
The consequence was that the trafficked women were moved from the streets into so-called indoor 
prostitution, e.g. in apartments and brothels (ibid: 100). Indoor prostitution has increasingly become 
the norm when trafficked women are sexually exploited, which places the women in an even more 
vulnerable situation as they are not able to get in contact with neither authorities nor reach-out 
teams from Ngos (OSCE 2010: 14):  
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A lot of prostitution is not visible; a lot of people are working in houses and via websites, web cams, 
and all these new forms of prostitution. And you are also forced. So I am thinking, when you have to 
do it underground it is the worst case situation (PS, PAYOKE: 05:59-06:26)  
 
The EU considers it necessary to address the demand side in order to fight human trafficking and it 
therefore seeks to reduce demand in the services of the exploited women by stating that: 
 
Member States shall take appropriate measures, such as education and training to discourage and 
reduce the demand that fosters all forms of exploitation related to trafficking in human beings 
(2011/36/EU L 101/10: Art. 18 (1))  
 
This indicates that the EU wishes to mainstream the normative expectation of prostitution and use 
of services of exploited women to be non-acceptable. From a legal pessimistic perspective, non-
acceptance of prostitution would make it possible to apply the legal code to the demand side which 
enables the legal system to create legal consequences. 
 
BT links human trafficking to prostitution and expresses legal optimism as she argues that a law 
against prostitution will lead to a decrease in human trafficking (BT, MEP (S&D): 01:41-01:43). 
She points to France where a law is being formulated against prostitution:  
 
They [France] say: ‘one cannot only focus on the single elements, it is necessary to look at 
prostitution and human trafficking as a system’. There is not just a prostitute; there is also a client 
and also an organiser. And it is that system that you need to understand, and therefore you need to 
consider all three elements66 (ibid: 02:05-02:25) 
 
Applying the legal code to prostitution should thus lead to a decrease in demand. However, there 
are no studies which show that illegalising prostitution results in a decrease in trafficking in women 
for sexual exploitation: 
 
Existing research on the correlations between the prostitution legislative frameworks and the extent 
and forms of trafficking for sexual exploitation highlights that it is not currently possible to state 
whether a given prostitution model (i.e., criminalization of customers, legalization or various 
abolitionist models) is more apt to counteract trafficking in human beings (OSCE 2010: 15) 
 
It can be argued that the legal code does not contribute to the political goal of fighting human 
trafficking because of prostitution is merely relocated from outdoor to indoor or underground. Yet, 
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 De [Frankrig] siger ’man kan ikke fokusere på enkelte elementer, man er nødt til at se prostitution og 
menneskehandel som et system’. Der er altså ikke bare en prostitueret, der er også en kunde, der er også en bagmand. 
Og det er ligesom det system, man skal forstå, og derfor skal man jo behandle alle tre elementer. 
 59 
legalising prostitution might lead to better control of the sex industry due to transparency and easier 
access to the prostitutes: 
 
What we have seen with the legalisation of sex works in the Netherlands […] because of this 
legalisation it was much more transparent in the Netherlands. So we felt, because it was being seen 
as a normal profession, not fully the same as other professions, but because they made it legally a 
profession, it was much more easy to control the sector, much more easy to get access to people 
who were working in the sector (SH, La Strada: 17:51-18:43) 
 
As SH argues, it is easier to offer assistance to the trafficked women when prostitution is legal 
because it is possible to reach out to the women (ibid: 19:37-20:33). Thus, applying the legal code 
to prostitution in order to illegalise it will not solve the problem of human trafficking; it may rather 
result in difficulties in identifying the victims and the traffickers.  
However, applying a legal optimistic approach to the discussion of illegalising prostitution, it can be 
argued that if prostitution is illegalised, it may lead to a change of norms and cultures of not 
tolerating the buying of sexual services from women which may then result in a decrease in 
demand. Yet, as SP argues, the women might just go somewhere else if demand decreases: 
 
I do not think it will help introducing a prohibition [on prostitution] it would then have to apply to 
the whole of EU, and I know from working with the girls that they do not care much about a 
prohibition. Then they just go to another country (…). The women still have the same problem.67 
(SP, DIIS: 19:57-20:37)  
 
Based on this, illegalising prostitution will only relocate the problem. It does not mitigate the root 
causes of human trafficking. SP claims that there is an inconsistency between the political goal; 
fighting trafficking, and the means adopted to do this; illegalising prostitution: 
 
I do not see how it [illegalising prostitution] is supposed to help the women. I understand if one 
wishes to illegalise it to send a political or symbolic signal (…) about not tolerating that 
[prostitution], but one should not say that it [illegalising prostitution] is with the purpose of 
stopping trafficking. Then one simply knows too little about the global migration system68 (SP, 
DIIS: 21:20-21:49)  
 
                                                 
67
 Jeg tror ikke, det vil hjælpe med et forbud [mod prostitution], for det kræver, at det er ligesom noget, der er i hele EU, 
og jeg kan se på de piger, som jeg arbejder med, at de er altså ret ligeglade med, om der er et forbud. Så tager de bare til 
et andet land. (…). Kvinderne har stadig det samme problem. 
68
 Jeg kan ikke se, hvad det hjælper kvinderne med det [at indføre et forbud]. Men jeg kan forstå, hvis man vil indføre 
det for at sende et politisk signal eller symbolsk signal (…) at man ikke have, at den slags finder sted, men man skal 
ikke sige, at man vil stoppe trafficking. Så ved man simpelthen for lidt om det globale migrationssystem. 
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The legal code can then be used to regulate the demand side and address human trafficking as a 
moral problem. But illegalising prostitution will not alleviate the root causes of poverty and low 
living standards.  
 
There is thus a need for other efforts in order to fight human trafficking effectively.  
 
5.2.3 The Effect of Law 
Unless all countries and state agents are willing to co-operate fully, and with appropriate 
measures, in the fight against human trafficking, the phenomenon will continue and even grow in 
proportion (Chou 2008: 87) 
 
Chou points to the core of the problem of enforcing EU law; efforts must be made in order to 
combat human trafficking. Reports from the Commission on implementation of EU law show that 
there is a lack of adequate efforts from the Member States. A consequence of this is that only small 
percentages of trafficked persons have access to their rights. Consequently, the function of EU law 
is limited when Member States fail to implement and enforce it. SH also points to this problem as 
she argues:  
 
Over the last decade a lot of action has been taken by many, many actors, especially also […] by 
international and national governments, but we still see that there is very limited monitoring and 
very limited adequate implementation. So people seem to have more and more the right legislation, 
action plans, bodies in place, but still the implementation is lacking, at least adequate 
implementation (La Strada: 06:27-06:58) 
 
Another worrying fact is the lack of awareness amongst professionals on the rights of trafficked 
persons69: 
 
It has been reported that law enforcement agencies working on the ground lack adequate 
information on the subject matter. Therefore, Member States must ensure that law enforcement 
agencies in their jurisdiction are trained and informed (Obokata 2003: 933) 
 
Lack of knowledge on victims’ rights, and lack of implementation and enforcement are challenges 
that the function of law faces to meet the normative expectation of effective law: Law cannot be 
valid when the legal communications are not effectively implemented and enforced. 
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 Keynote Address by Marieke van Doorninck, Advisor Public Affairs, La Strada International at the OSCE 
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According to Kelly, corruption is as well a problem. She argues that corruption and high flows of 
trafficking for sexual exploitation are related and that officials are even seen to e.g. alert traffickers 
when victims are returned which leads to a high risk of re-victimisation (2005: 249). The problem 
of corruption and human trafficking can be linked to the globalised economy, which Kara 
exemplifies by addressing the economic difficulties in countries of origin:  
 
The average border guard or police officer makes one hundred dollars per month; junior 
prosecutor makes one hundred twenty dollars per month; the average senior prosecutor makes two 
hundred dollars per month; and the judge makes two hundred fifty dollars per month. A bribe of a 
few hundred dollars from a slave trader or slave owner is little more than minor cost of doing 
business, but an irresistible boost in income to a prosecutor or judge (2009: 127) 
 
The lack of economic prosperity may thus result in officials being more willing to accept money 
from the traffickers which obstructs the EU’s effort against human trafficking.  
According to OSCE, ccorruption is both a cause and a consequence of trafficking and it is argued 
that ’the growth of this grand corruption in recent decades appear to correlate very highly with 
trafficking’ (2010: 24). Corruption of officials may also be that officials help the traffickers to 
traffic the victim out of the country of origin: 
 
 A woman trafficked from Southeast Asia to Western Europe mentioned that she was instructed by 
the trafficker to stand in a particular queue at her home country’s main airport. When she moved to 
a shorter one, she was moved back to the original queue and it was pointed out to her that the 
particular immigration official serving this queue was ‘one of them’ and he will not ask any 
questions about her documents (ibid: 25)70 
 
This indicates that efforts to train officials to enable them to help the women are hindered by the 
legal system itself; the corrupt officials and other actors working within the system. Corruption of 
officials and authorities exposes a great challenge to the EU as law is supposed to be enforced, not 
violated, by these persons. The legal code can only be applied by a second observer – a judge or 
official which is part of the legal system (see section 3.2.4) – and when he/she is corrupt, the legal 
code is not applied; hence justice does not take place.  
 
The Directive on Prevention, Combat, and Protection seeks to strengthen the effort against 
corruption as it states that ‘when an offence is committed by an official in the performance of their 
duties it is regarded as an aggravating circumstance’ (2011/36/EU L 101/7: Art. 4, 3). 
                                                 
70
 This quote is mentioned in the OSCE’s annual report of 2010 and stems from Excerpts from Anti-Slavery 
International, Transparency International, UNODC, The Role of Corruption in Trafficking in Persons (2009) 
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Consequently, the legal code is strengthened and the legal system is able to create legal 
consequences against corruption. However, it can be argued that applying the legal code to 
corruption; corruption is illegal, the legal system seeks to fight the phenomenon. 
 
The legal system may be able to ensure effectively implemented legislation if adequate monitoring 
is carried out to identify lack of implementation, knowledge and compliance71. This is 
acknowledged by the EU as the Directive on Prevention, Combat, and, Protection states that 
reporting of implementation must be conducted by the Commission (ibid L 101/11: Art. 23 (1)). 
Failure of Member States to comply with EU law may lead to referral of the case by the 
Commission to the European Court of Justice (ECJ) as the Commission is able to investigate 
violations of EU law and bring actions against Member States according to TEC Article 22672 
(Craig and De Búrca73 2008: 45): 
 
Where a Member State fails to comply with EU law, the Commission has powers of its own (action 
for non-compliance) to try to bring the infringement to an end and, where necessary, may refer the 
case to the European Court of Justice74  
 
Compliance of Member States with EU law may be improved with the adoption of the Directive on 
Prevention, Combat, and Protection. GC argues that the lack of implementation of law can be 
solved through increased monitoring, and that the implementation of the Directive on Prevention, 
Combat, and Protection has added value because it confers rights to the ECJ to ensure that Member 
States adheres to the Directive (GC, OSCE: 18:48-20:16). The legal code thus applies to the lack of 
implementation which may lead to more effective law due to the legal consequence of Member 
States being brought before the ECJ. 
 
Craig and De Búrca argue, that the formulation of directives might contribute to harmonisation of 
laws within a certain area and introduce complex legislative changes because Member States are 
able to choose form of implementation of directives (Craig and De Búrca: 85). Yet, the formulation 
                                                 
71
 Keynote Address by Marieke van Doorninck, Advisor Public Affairs, La Strada International at the OSCE 
Conference Preventing Trafficking in Human Beings for Labour Exploitation  
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 If the Commission considers that a Member State has failed to fulfil an obligation under the Treaties, it shall deliver a 
reasoned opinion on the matter after giving the Member State concerned the opportunity to submit its observations. If 
the State concerned does not comply with the opinion within the period laid down by the Commission, the latter may 
bring the matter before the Court of Justice (Article 258 TFEU, ex Article 226 TEC)  
73
 Gráinne de Búrca is Professor of Law at Fordham Law School and Paul Craig is Professor of English Law at Oxford 
University. 
74
 Commission: ‘Infringements of EU law’ 
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of directives have been criticised for being unclear as they can be broadly interpreted (Smits in 
Hoecke 2004: 235). An example of this can as well be found in the Directive on Prevention, 
Combat, and Protection in regard to reducing demand: ‘Member States shall consider taking 
measures to establish as a criminal offence the use of services which are the objects of exploitation 
as referred to in Article 2’ (2011/36/EU L 101/10 Art. 18, 4). The Directive only calls for Member 
States to consider criminalising the demand side. The fact that Member States are only to consider 
this aspect results in lack of legal consequences as the legal code is not applied to this. Obliging 
Member States to implement a criminal approach to prostitution may have resulted in difficulties 
for the political and legal system to structurally couple due to the Member States’ different 
positions on prostitution.  
 
Another hindrance of obliging Member States to adhere to EU law is the use of the word ‘should’ in 
the formulation of the Directive on Prevention, Combat and Protection leading lead to Member 
States feeling less obliged to adhere to it. As SH argues: 
 
Very often what you see in legislation is that the European Commission would rather say ‘states 
should, states could’ or ‘states are advised to’. In order to really ensure that they do what they 
should do, that is still very difficult even though we have this national and also now international 
monitoring taking place (SH, La Strada: 29:02-29:24)  
 
Chou points to this problem as well as she states that ‘watering down the provisions might 
contribute to both the ineffectiveness and the incoherency of the overall EU strategy against human 
trafficking’ (2008: 80). Vague formulations and the ‘watering down’ of provision hinder a common 
EU effort. It does not result in a coordinated EU approach to combating human trafficking.  
 
GC argues that the Directive on Prevention, Combat, and Protection is an added value to the legal 
European framework: 
 
You have some provisions of the Council of Europe Convention which are optional while in the EU 
Directive they are made compulsory (GC, OSCE: 07:09-07:20)  
 
The adoption of the Directive on Prevention, Combat, and Protection strengthens EU’s legal system 
as it obliges Member States to adhere to EU legislation and makes it possible to claim state liability 
 64 
(GC, OSCE: 20:23-20:50). The EC Article 24975 states that the directives have direct effect as they 
are binding to Member States and provide individuals with the ability to confer rights (Craig and De 
Búrca 2008: 280-281). The legal code is thereby applied to non-implementation and non-
enforcement which creates legal consequences as law is able to bring Member States before the ECJ 
when they do not comply with EU law. The normative expectations are thus upheld despite 
potential disappointments.  
 
According to SP, EU may face yet another obstacle when helping women who are trafficked for the 
purpose of sexual exploitation: The women themselves. They may not consider themselves to be 
victims of human trafficking as they often immigrate voluntarily but then end up being exploited 
(SP, DIIS: 04:17-04:54). The women therefore hesitate to seek the assistance of authorities as they 
do not consider themselves to be victims of human trafficking, but rather to be illegal residents 
(ibid: 05:16-05:35). Trafficking often entails voluntary movement of the victims due to hope for a 
better life, and victims are therefore be scared of contacting authorities for assistance because of 
their illegal residence (Smartt 2003: 172).  
Non-criminalisation of victims is addressed in the Directive on Prevention, Combat, and Protection  
to improve the rights of victims as it states that ‘the consent of a victim of trafficking shall be 
irrelevant where any of the means set forth in paragraph 1 has been used’ (2011/36/EU L101 6: Art. 
2 (4)). The Directive thereby seeks to address this problem as it states that although the women 
might have given their consent to emigrate, they shall not be considered illegal immigrants when 
the definition of human trafficking applies. However, SP argues that the problem is that law is 
unable to understand the reality of the women: 
 
I often experience that if their [the women’s] voices are included, then one starts to understand why 
it is so difficult to implement legislation on both Danish and EU level (…) It might be that we are 
gathered here around a desk and coming to an agreement ’these are the categories and the 
definitions, this is how we will operate against trafficking in the EU’, but as soon as you are in 
contact with some of the women, then that is not the reality they face76 (SP, DIIS 23:08-23:39). 
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 The EC Article 249 states that directives ‘shall be binding as to the result to be achieved upon each member state to 
which it is addressed but shall leave to the national authorities the choice of form and methods’ (Craig and De Búrca 
2008: 279) 
76
 Jeg oplever i hvert fald tit, at hvis man inkluderer deres stemmer i et eller andet omfang, så begynder man at forstå, 
hvorfor lovgivningen er så svært at implementere, både i dansk og i EU-regi (…) Det kan da godt være, at vi kan sidde 
her ved et skrivebord og blive enige om ’sådan her er kategorierne og definitionerne, sådan her vil vi operere med 
trafficking inden for EU’, men ligeså snart du fanger nogle kvinder, så er det jo slet ikke det, der er deres virkelighed. 
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Consequently, law is not able to consider the reality of the victims. Based on system theory this can 
be explained by the different systems law and the women belong to; the social system and the 
psychic system, respectively.  
Furthermore, the women may not be aware of their rights as victims of trafficking or even consider 
themselves to victims:  
 
The women have one perception of themselves, which is not necessarily that they are victims of 
trafficking, they might never have heard of it, but experiences that they are in debt and suddenly are 
in a situation, which others and from a legal perspective is trafficking, but not from their point of 
view because they do not consider themselves to be sold or exploited. Maybe rather as deprived or 
self-inflected77 (SP, DIIS: 04:17-04:50) 
 
Law as an autopoietic social system is not able to consider the women as individuals, but as roles; 
victims and witnesses, which they ‘play’ in accordance with the legal code. The women are 
considered victims due to the violation of their human rights, to which the illegal code apply. They 
are also witnesses as they help to prosecute traffickers and thereby uphold the normative 
expectations of the political system; that traffickers must be punished. Therefore, it seems that law 
does correspond to the normative expectations expressed in the political system and reflected in the 
Directive on Prevention, Combat, and Protection, but that these normative expectations do not 
correspond to the reality of the trafficked women as they belong to the psychic system. 
 
5.2.4 Human Trafficking: A Changing Phenomenon 
Studies on the modus operandi of traffickers have been conducted to understand and fight the 
business of human trafficking78. Yet, the EU faces a challenge as the situation of trafficking is quick 
to adjust and change, and as SH explains: 
 
The countries of origin and transit and destination change. People seem to come from further away 
and […] with the new EU borders you have now internal EU trafficking (SH, La Strada: 03:51-
04:06) 
 
The traffickers’ modus operandi changes as a result of, inter alia, stricter border control or 
migration policies of destination countries, and the legal approaches to the fight against trafficking 
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 Kvinderne […] har en oplevelse af sig selv, som ikke nødvendigvis offer for trafficking, de har måske aldrig 
nogensinde hørt om det, men oplever, at de har sat sig i en gæld og pludselig står i en situation, som andre og måske en 
juridisk betegnelse er trafficking, men ikke er det i deres egen opfattelse, fordi de ikke opfatter sig selv som handlede, 
for eksempel, eller som udnyttede. Måske mere bare som snydt eller selv skyld i det 
78
 E.g. the OSCE report on Analysing the Business Model of Trafficking in Human Beings to Better Prevent the Crime 
published May 2010. 
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must therefore be flexible and able to adjust according to the changing phenomenon. This requires 
of the legal system that it must be able to adopt new legal communications in line with the changing 
modus operandi to ensure that the normative expectations of the EU are met.  
In order to ensure that law is effective, valid data on the changing modus operandi of traffickers is 
of high importance to keep authorities notified on the need for new legal initiatives. Thus, the 
Directive on Prevention, Combat, and Protection encourages Member States to share data and 
information: 
 
Member States shall take the necessary measures to establish national rapporteurs or equivalent 
mechanisms. The task of such mechanisms shall include carrying out assessments of trends in 
trafficking in human beings (2011/36/EU L 101/10: Art. 19) 
 
Assessing trends in human trafficking indicates that the EU wishes to be able to adjust to the 
changing modus operandi of the traffickers in order to fight human trafficking successfully. To 
meet this problem of the changing phenomenon of human trafficking, GC suggests that a proactive 
approach is needed: 
 
We know that each time we open borders, each time there is a new legislation, traffickers just take 
the opportunity to adapt their modus operandi. If, when we are thinking about adopting a new 
legislation, new measures, we think ‘okay, which impact can this measure have for each kind of 
crime, organized crime’, then changes could be anticipated. We need to be proactive and try to be 
more coherent79 (GC, OSCE: 17:09-17:37)  
 
GC suggests that ensuring policy coherence; that the impact of legislation in other policy areas does 
not hamper EU law’s efforts in the fight against human trafficking, is of high importance to ensure 
that EU law can combat human trafficking.  
 
This indicates that the legal system must structurally couple with its environment to ensure policy 
coherence so that the environment does not obstruct EU law’s function in fighting human 
trafficking. But for the legal system to be able to do so, it must recognise the proactive measures as 
legal communications which it might not be able to due to its autopoietic nature.  
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 This quote is an expression of Ms. Georgina Vaz GC’s own opinion, not an official OSCE stand. 
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5.2.5 Sub Conclusion 
This part of the analysis examined the EU legislation’s ability and challenges in regard to fighting 
human trafficking. 
 
The autopoietic nature of the legal system does not optimally correspond to the measures needed to 
mitigate root causes of human trafficking; poverty and poor living standards. The legal system is 
not able to understand funding as a legal communication and it is thus not implemented as a 
provision in EU law.  
The legal code is used to ensure a holistic approach, indicating that other policy areas must be 
considered in relation to their impact on human trafficking. This is necessary in regard to e.g. 
facilitating a proactive response to the changing modus operandi of traffickers.  
Illegalising prostitution is by some considered to be a way to fight human trafficking as it might 
decrease demands, but applying the code of illegal to prostitution may only result in underground 
prostitution.  
As the legal code is applied to corrupt officials, non-implementation and non-enforcement through 
the adoption of the Directive on Prevention, Combat, and Protection, EU law is able to create 
certain legal consequences and thus uphold some of the normative expectations despite potential 
disappointments.  
 
The Discussion in the following section reflects upon the findings of the two analysis parts and 
addresses the aspects of coordinating the EU’s approach, the effects of EU law and the challenges it 
faces in the fight against trafficking in women for sexual exploitation.  
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6 Discussion 
 
The discussion considers the findings of the analysis and is divided into three sections addressing 
the different issues presented in the thesis. It considers the aspects of defining human trafficking 
and applying a coordinated approach to the fight against the phenomenon. The significance of an 
effective law which applies a holistic approach to the fight against human trafficking is as well 
discussed in relation to EU law’s ability to proactively fight human trafficking. Furthermore, I 
discuss the challenges EU law faces and future trends of human trafficking outlined in the Europol 
OCTA report of 2011 and law’s ability to meet these.  
 
6.1.1 A Coordinated EU Approach 
Harmonising EU law is considered to be important in order to ensure a coordinated EU approach 
towards human trafficking. From a legal optimistic perspective, the adoption of common provisions 
of EU law is an expression of the EU seeking to promote norms among the Member States through 
law. Yet, harmonising law may not be sufficient in fighting trafficking. In addition, a discussion on 
the nature and root causes of human trafficking is needed: 
 
What happens if selling sex is illegalised (…)? Can prostitution then be stopped? Can trafficking? 
(…) I think there is a need for a fundamental discussion about what the root causes are considered 
to be. It is evident that it is about poverty, about migration, perhaps not poverty where one is 
starving to death, but some kind of (…) subjective poverty80 (SP, DIIS: 17:01-17:52) 
 
Human trafficking can be assessed as, inter alia; a human rights problem and a problem of global 
inequalities (see section 2.1). Traditionally, the EU addressed human trafficking within criminal law 
as it was considered to be a problem of organised crime and illegal immigration. From this it 
follows that root causes of human trafficking have not been addressed. Human trafficking as a 
human rights problem and a moral problem has been assigned higher priority in the Directive on 
Prevention, Combat, and Protection. The change of discourse on human trafficking from security 
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 Hvad sker der, hvis man forbyder salg af sex (…)? Kan man så stoppe prostitutionen? Eller kan man så stoppe 
trafficking? (…) Jeg synes, der mangler sådan en mere grundlæggende diskussion om, hvad det, er man mener, 
hovedårsagen til trafficking er. Og det virker som om, at man hele tiden kører uden om det […] Det er jo ganske 
tydeligt, at det handler om fattigdom, det handler om migration, måske ikke fattigdom, hvor man er ved at dø af sult, 
men en eller anden form for (…) subjektiv fattigdom 
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concerns to a human rights approach is fostered by the normative expectations formulated by Ngos, 
experts and policy papers facilitating structural couplings between the political and legal system. 
This indicates, in line with legal pessimism, that changes of legal approaches stem from norms of 
society.  
 
The Directive on Prevention, Combat, and Protection calls for a holistic approach to the fight 
against human trafficking. But it might not mitigate the root causes, as poverty and poor living 
standards are still not adequately addressed. According to SP, awareness of this particular factor 
must still be there (SP, DIIS: 19:36-19:46) as the victims are driven by the financial differences 
between country of origin and country of destination (Mahmoud and Trebesch 2010: 177).  
 
Law cannot consider the root causes adequately due to its legal code, therefore, harmonising EU 
law may lead to a coordinated approach to human trafficking, but it will still not mitigate the root 
causes. In order to do so, a holistic approach that ensures policy coherence is necessary. 
 
6.1.2 An Effective EU Law 
Increased protection of victims helps when victims have already been trafficked, but it does not 
prevent human trafficking from happening Therefore, there is a need of a more proactive law which 
considers effective prevention human trafficking.  
The Directive of Prevention, Combat and Protection does consider prevention as it calls for 
information and awareness rising campaigns in order to prevent people from being trafficked. 
However, if the root causes still exist, the potential victims may not pay much attention to the 
consequences of human trafficking (SH, La Strada: 17:26-17:49). The Directive seeks to prevent 
human trafficking as it introduces a provision on decreasing demand, but the provision does not 
oblige the Member States to do so which results in the fact that no legal consequences can be 
invoked on the Member States (see section 5.1.5.1). Illegalising prostitution as a means to decrease 
the problem may only result in the women moving to another country or being forced into 
underground prostitution (see section 5.2.2). Illegalising prostitution may therefore be seen as a 
moral point of view expressed by the EU rather than a tool to fight human trafficking and securing 
human rights.  
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A proactive legal approach to human trafficking would require for law to make root causes part of 
the legal communications. Yet, applying the legal code to these aspects is difficult, as altering the 
code would result in the system collapsing (see section 3.2.1). Instead, measures to address these 
causes could be labour policies, social policies and development programmes. The OSCE argues 
that:  
 
Prevention also entails creating better economic opportunities for gainful employment as well as 
legal and safe migration, and ensuring good governance, the rule of law, and stronger anti-
corruption mechanisms (2010: 58).  
 
Prevention is therefore concerned with creating job opportunities and ensuring stability and 
economic development. The Directive on Residence Permit states that ‘the holders of the residence 
permit should be authorised, under the conditions set by this Directive, to have access to the labour 
market and pursue vocational training and education’ in order for the victims to regain their 
independence .Yet, access to the labour market is limited. Chou argues that the EU must consider 
the labour market as a factor in regard to human trafficking. She claims that creating labour 
migration channels that provide non-EU citizens with access to the EU would result in a lack of 
need for traffickers’ services (Chou 2008: 88).  
Migrants who cannot enter the EU legally use traffickers both to gain entry and for employment. 
Therefore, the EU must open up its labour markets to provide access for potential victims of human 
trafficking in order to avoid them from being trafficked due to financial reasons. Yet, as this is in 
contrast to the traditional approach of the EU; human trafficking is a threat to the EU’s internal 
security – not a violation of victims’ human rights, it is from a legal pessimistic perspective 
doubtful that law will be able to express such a norm.  
 
6.1.3 Challenges of EU Law 
Whether law is able to educate and promote norms may be questioned, inter alia, in regard to 
Member States lack of implementation or adherence to EU law. This is particularly evident in 
regard to the lack of issuing of residence permits considered in section 5.1.2, indicating that not all 
Member States have implemented EU law adequately. Gallagher argues that Member States are 
unwilling to commit themselves to the level of change which is necessary to alter the dynamics of 
trafficking because they do not perceive such changes to be in their interest (2010: 503). Some 
Member States may not consider the human rights-centred approach to be relevant for them which 
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explains the low number of residence permit issued in some countries. This lack of legislative 
activity among the Member States can be interpreted in different ways: It can be a reflection of 
political wish of the Member States or a reflection of the difficulty and complexity of fighting 
human trafficking. (Craig and De Búrca 2008: 342).  
The Directive on Prevention, Combat, and Protection is a tool to strengthen Member States’ 
adherence to EU law as it creates legal consequences. Adopting a directive as a legal source against 
human trafficking therefore has added value to EU’s fight against the phenomenon. As legal 
consequences for aspects as non-implementation and non-enforcement are now created with the 
adoption of the Directive on Prevention, Combat, and Protection, it can be argued that Member 
States will assign higher priority to EU law.  
 
EU law also faces a challenge in regard to recognising the reality of the trafficked women. Law 
belongs to the social system; the women to the psychic system. Therefore, if the reality of the 
women is not corresponding to the normative expectations of society, law fails in adequately 
ensuring the protection of and assistance to the women. This might also be why law has difficulties 
in being proactive; law is able to consider the circumstances of the women when it is possible to 
place them within the legal system; as victims and witnesses. Law may thus have problems in 
encompassing the reality of the women in regard to prevention as they are considered to be 
individuals, and not parts of the legal system.  
 
The modus operandi of the traffickers is increasingly based on the use of the Internet, and according 
to Europol, ‘this trend will increase, as will the number of women sexually exploited in less visible, 
online environments’ (OCTA 2011: 21). Consequently, the legal framework of the EU should also 
be concerned with policies to counter cybercrime connected to human trafficking and it should 
adopt measures to establish contact to those vulnerable victims placed in indoor or underground 
human trafficking who do not have the option of contacting authorities or reach-out teams.  
 
Based on the findings of the thesis and the discussion above, it seems that EU law does provide the 
EU with tools to fight human trafficking but due to the legal code, law is limited in optimally 
addressing the crime. In the following, I answer the research question of the thesis based on the two 
analysis parts and the Discussion.  
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7 Conclusion 
 
In this chapter I answer the research question of:  
 
To what extent is EU law able to fight trafficking in women for sexual exploitation in the EU? 
 
The evolution of EU law took place as a result of changing political priorities, i.e. variations in the 
normative expectation. Criticism was directed towards the EU’s traditional approach of security to 
human trafficking as EU law did not consider prevention and protection of victims’ rights. This 
indicates that the legal consequences of human trafficking did not correspond to the normative 
expectations of society; that law should protect human rights.  
 
EU law functions to stabilise the normative expectations of the EU society. This is done through 
structural coupling between the political and the legal system. Yet, when no common expectations 
exist, the systems cannot couple. This is evident in regard to the lack of agreement among the 
Member States that has led to difficulties in structural couplings taking place, e.g. in regard to the 
legal status of prostitution. Since no common communications from the political system exist on 
this matter, the legal code cannot be applied. From a legal pessimistic perspective, it can be argued 
that law cannot function when the Member States do not have common social norms.  
 
The adoption of the Directive on Prevention, Combat, and Protection in April 2011 strengthens the 
EU’s efforts to fight human trafficking because it creates legal consequences in regard to lack of 
implementation. It also applies the legal code to a broader perspective of human trafficking e.g. the 
selling of organs and coerced begging. The legal system is able to fight trafficking to some extent as 
the legal code can be applied to aspects of corruption, prosecution, cooperation among member 
states, and harmonisation of law. Applying the legal code to these aspects creates legal 
consequences which ensure that the normative expectations of the EU are upheld despite 
disappointments.  
 
However, the legal code also limits EU law. The legal system is not able to sufficiently fight human 
trafficking as it cannot implement certain aspects as belonging to its legal communications. This is 
the case of addressing the root causes of poverty and poor living standards as the legal code cannot 
alleviate these. The legal code also limits EU law in regard to the aspect of addressing the demand 
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side of human trafficking; illegalising prostitution. Illegalising prostitution does not solve the 
problem of trafficking in women for sexual exploitation. Rather, it positions the women in a 
vulnerable position as prostitution is then relocated to indoor or underground prostitution.  
 
From this it can be concluded that EU law is limited in its function to fight trafficking in women for 
sexual exploitation. The legal code applies to criminal law; prosecution of traffickers, addressing 
corruption, and improving harmonisation and implementation of law. But it does not address the 
root causes. For the EU to be able to fight trafficking in women for sexual exploitation EU law must 
consider other policy areas; social, economic and labour policies to ensure a holistic and proactive 
approach which places the victims and potential victims in the centre.  
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9 Appendixes I – IV 
Appendix I introduces the legislative framework of the EU within the field of fighting human 
trafficking. Appendix II presents the interview guides, Appendix III contains the transcriptions of 
the interviews, and Appendix IV is the Categorisation of the transcribed data.  
 
Appendix I: The Development of EU Law within the 
Field of Human Trafficking 
 
This appendix presents the EU’s legislative framework within the field of human trafficking in. I 
describe the changes of law which function as the empirical foundation for the analysis.  
 
The matrix offers an overview followed by a summary of the content of the legal sources. Firstly, 
the treaty articles that form the legal basis of the EU legislation are presented. Subsequently, a short 
note on the difference between the Treaty on European Union (TEU) and Treaty on the Functioning 
of the European Union (TFEU) is provided.  
Then, the legal sources are presented chronologically, starting with the Palermo Protocol (2000) and 
ending with the Directive on Prevention, Combat, and Protection (2011).  
 
 
Date Legal Source Comments 
Entry into 
force 1 
January 
1958 
Treaty Establishing the European Community (TEEC), Art. 63 
under Title IV: Visa, Asylum, Immigration and other policies 
related to free movement of persons 
 
Link: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2006:321E:00
01:0331:EN:PDF (Last accessed: ) 
Art. 63: Calls 
for standards of 
issuing of visas 
and residence 
permits 
Entry into 
force 1 
November 
1993 
Treaty on European Union (TEU), Art. 29, 31, and 34 (2b) under 
Title VI: Provisions on police and judicial cooperation in criminal 
matters 
 
Link: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2006:321E:00
01:0331:EN:PDF (Last accessed: ) 
Art. 29: Provide 
EU citizens with 
safety. Art. 31: 
Common 
actions and 
minimum rules. 
Art. 34 (2b): 
Approximate 
legislation 
1 
December 
2000 
UN Protocol to Prevent, Suppress and Punish Trafficking in 
Persons, Especially Women and Children, Supplementing the 
United Nations Conventions Against Transnational Organized 
Crime (also referred to as the Palermo Protocol) 
 
Link: 
First 
International 
definition of 
trafficking in 
human beings 
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http://www.uncjin.org/Documents/Conventions/dcatoc/final_docu
ments_2/convention_%20traff_eng.pdf (Last accessed) 
Adopted  
15 March 
2001 
Council Framework Decision 2001/220/JHA on the standing of 
victims in criminal proceedings 
 
Link:  
http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:082:000
1:0004:en:PDF (Last accessed) 
Victims’ rights 
in criminal 
proceedings 
Adopted  
19 July 
2002 
Council Framework Decision 2002/629/JHA on combating 
trafficking in human beings 
 
Link: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:203:000
1:0004:EN:PDF (Last accessed: ) 
Harmonising 
EU law within 
the field of 
trafficking 
Adopted  
29 April 
2004 
Council Directive 2004/81/EC on the residence permit issued to 
third-country nationals who are victims of trafficking in human 
beings or who have been the subject of an action to facilitate 
illegal immigration, who cooperate with the competent authorities  
 
Link: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:261:001
9:0023:EN:PDF (Last accessed: ) 
Protection of 
victims of 
human 
trafficking 
Adopted  
24 October 
2008 
Council Framework Decision 2008/841/JHA on the fight against 
organised crime 
 
Link: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:300:004
2:0045:EN:PDF (Last accessed: ) 
Considers the 
Hague 
Programme and 
prosecution 
Entry into 
force 
1 
December 
2009 
Treaty on the Functioning of the European Union (TFEU): Article 
82 (ex Article 31 TEU) and Article 83 (ex Article 31 TEU) under 
Chapter 4: Judicial cooperation in criminal matters 
Link: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:004
7:0200:en:PDF (Last accessed: ) 
Before the 
Lisbon Treaty, 
this Treaty was 
referred to as 
TEU. Art. 82 
and 83: Stronger 
position of the 
Parliament81 
Adopted  
30 March 
2010 
 
 
Charter of Fundamental Human Rights of the European Union 
2010/C 83/02 (legally binding on EU law after the entry into force 
of the Lisbon Treaty, December 2009) 
 
Link: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:038
EU recognising 
fundamental 
human rights 
and protection 
of these 
                                                 
81
 With the Lisbon Treaty the Parliament is assigned more power and becomes a stronger lawmaker due to the co-
decision procedure (European Parliament: ’European Parliament & the Lisbon Treaty’) 
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9:0403:en:PDF (Last accessed: ) 
Adopted  
5 April 
2011 
EU Directive 2011/36/EU on preventing and combating 
trafficking in human beings and protecting its victims, and 
replacing Council Framework Decision 2002/629/JHA 
 
Link: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:101:000
1:0011:EN:PDF ((Last accessed: ) 
Increased focus 
on prevention, 
prosecution and 
protection 
 
 
Treaty Articles 
TEEC Art. 63 (3): Article 63 (3) states that the Council must adopt measures on immigration 
policy in regard to conditions of entry and residence, standards on procedures for the issue of visas 
and residence permits, family reunion and illegal immigration and illegal residence, and repatriation 
of illegal residents. 
 
TEU Article 29: Article 29 states the objective of the EU: ‘To provide citizens with a high level of 
safety within an area of freedom, security and justice by developing common action among the 
Member States in the fields of police and judicial cooperation in criminal matters and by preventing 
and combating racism and xenophobia’. To meet this objective prevention and combating of 
organised crime and terror is prioritised. Article 29 outlines trafficking in persons as an example of 
organised crime. The article calls for closer cooperation between member states, police forces, 
customs authorities, and Europol as well as the approximation of rules on criminal matters.   
 
TEU Article 31: Article 31 states that common actions must include the facilitating of cooperation 
between ministries and authorities of the member states to ensure extradition between member 
states, that the rules are compatible, prevent conflicts of jurisdiction between member states, and 
adopt measures to establish minimum rules related to criminal acts and penalties. Moreover, it states 
that cooperation through Eurojust shall be encouraged by the Council by enabling Eurojust to 
coordinate member states’ national prosecuting authorities, enable Eurojust to support member 
states in cases of cross-border crime and facilitate closer cooperation between Eurojust and 
European Judicial Network with the purpose of e.g. implementing extradition requests. 
 
TEU Article 31(1e): This article stresses that member states must adopt measures to ensure 
minimum rules related to ‘criminal acts and to penalties within the fields of organised crime, 
terrorism and illicit drug trafficking’. 
 
TEU Article 34 (2b): Art. 34 (2b) defines the purpose and legal function of framework decisions as 
it outlines that the purpose is to approximate laws and regulations of member states and that the 
framework decisions shall be binding upon the Member States in regard to the aim of the decisions, 
but that national authorities choose the form and methods. Framework decisions do not have direct 
effect. 
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TFEU Article 82(2) (Article 82 is ex Art. 31 TEU): Article 82 (2) outlines that:  
The European Parliament and the Council may, by means of directives adopted in accordance with 
the ordinary legislative procedure, establish minimum rules to the necessary extent to facilitate 
mutual recognition of judgments and judicial decisions and police and judicial cooperation in 
criminal matters having a cross-border dimension. Such rules shall take into account the differences 
between the legal traditions and systems of the Member States. They shall concern: (a) mutual 
admissibility of evidence between Member States; (b) the rights of individuals in criminal 
procedure; (c) the rights of victims of crime; (d) any other specific aspects of criminal procedure 
which the Council has identified in advance by a decision; for the adoption of such a decision, the 
Council shall act unanimously after obtaining the consent of the European Parliament. Adoption of 
the minimum rules referred to in this paragraph shall not prevent Member States from maintaining 
or introducing a higher level of protection for individuals. 
 
TFEU Article 83(1) (Article 83 is ex Art. 31 TEU): Article 83(1) outlines that the European 
Parliament and the Council may, by means of directives adopted in accordance with the ordinary 
legislative procedure, establish minimum rules concerning the definition of criminal offences and 
sanctions in the areas of particularly serious crime with a cross-border dimension resulting from the 
nature or impact of such offences or from a special need to combat them on a common basis. These 
areas of crime are: Terrorism, trafficking in human beings and sexual exploitation of women and 
children, illicit drug trafficking, illicit arms trafficking, money laundering, corruption, 
counterfeiting of means of payment, computer crime and organised crime. On the basis of 
developments in crime, the Council may adopt a decision identifying other areas of crime that meet 
the criteria specified in this paragraph. It shall act unanimously after obtaining the consent of the 
European Parliament. 
 
The relation between TFEU and TEU articles: 
Article 82 and 83 stress the significance of the Parliament in regard to the establishment of 
minimum rules related to cross-border to facilitate the fight against them on a common basis. The 
role of the Parliament and the Council was not defined in Article 31 of the TEU which is due to the 
Lisbon Treaty assigning more power to the Parliament82. The Treaty of Lisbon amends the EU and 
EC treaties, it does not replace them (EU: ‘The Treaty at a glance’).  
 
 
The Palermo Protocol  
(Also referred to as The UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, 
Especially Women and Children, Supplementing the United Nations Conventions Against 
Transnational Organized Crime)  
 
The Palermo Protocol of 15 December 2000 introduces the first universal instruments addressing 
trafficking in persons. The purpose of the Palermo Protocol is to prevent and combat trafficking in 
human beings, protect and assist the victims of trafficking with full respect for their human rights, 
and promote cooperation among member states to meet these objectives (Art 2). The Palermo 
Protocol outlines the definition of trafficking (Art. 3) and stresses that each member state shall 
provide for the physical safety of the victim while he/she is in its territory and ensure that its legal 
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system makes it possible for victims to get compensation for the damage suffered (Art. 6). Member 
states shall also consider adopting legislation, which makes it possible for victims to remain in the 
territory temporarily or permanently in appropriate cases (Art. 7). The state of residence or 
nationality of victims shall issue travel documents to the victim, enabling return and travel (Art. 8 
(4)). Member states shall establish comprehensive policies, programmes and other measure to 
prevent and combat trafficking and protect victims from re-victimisation. The states shall take or 
strengthen measures to alleviate the factors that make persons vulnerable to trafficking, such as 
poverty and lack of equal opportunity. Member states shall ensure measure to discourage demands 
that foster exploitation and trafficking (Art. 9). Law enforcement, immigration and other authorises 
shall cooperate by exchange of information and state parties shall provide or strengthen training for 
law enforcement, immigration and relevant officials (Art. 10). State parties shall strengthen border 
controls to prevent and detect trafficking in persons and deny entry or revocation of visas of persons 
implicated in offences. Strengthening of border controls through cooperation shall be considered by 
state parties (Art. 11).  
 
Council Framework Decision 2001/220/JHA  
The Council Framework Decision of 15 March 2001 on the standing of victims in criminal 
proceedings 
 
This Council Framework Decision has its legal basis in the Treaty on European Union (TEU) under 
Title VI: Provisions on police and judicial cooperation in criminal matters in Article 31 and Article 
34(2b).  
The Framework Decision outlines the definition of victims, victim support organisations, criminal 
proceedings, mediation in cases (Art. 1), and stresses that member states must ensure that the 
victims are treated with dignity and respect for their human rights. Member states must consider 
victims who are especially vulnerable and their need for protection and assistance during 
proceedings (Art. 2). The member states must make sure that the victim is heard and that the 
authorities only question the victims insofar as needed (Art. 3). The victims have a right of 
receiving information on their access to help and service (Art. 4). The victim must have accesses to 
advice free of charge (Art. 6), member states shall ensure protection to victims and their family in 
cases of risk of reprisals (Art 8 (1)), and must protect the victims against possible consequences of 
testifying (Art. 8, 4). The member states must develop and improve cooperation among each other 
to facilitate effective protection of victims’ interests in the criminal proceedings (Art. 12). It is 
important to involve specialised services and victim support groups before, during and after the trial 
(Art 13). Suitable and adequate training should be provided to people in contact with victims as this 
is essential for both victims and the purposes of the proceedings (Art. 14). Member states must 
avoid placing victims under unnecessary pressure and secondary victimisation. Therefore they must 
ensure proper initial reception of the victims and the establishment of conditions that fit their 
situation (Art. 15 (1)); member states must consider facilities within courts, police stations, public 
service and victim support organisations (Art. 15 (2)). 
 
Council Framework Decision 2002/629/JHA  
Council Framework Decision of 19 July 2002 on combating trafficking in human beings 
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This Council Framework Decision has its legal basis in the Treaty on European Union (TEU) under 
Title VI: Provisions on police and judicial cooperation in criminal matters in Article 29, 31, and 
34(2b).  
The Framework Decision addresses the divergence of law and law enforcement among the member 
states (Paragraph 2). It obliges member states to implement the necessary measures that to punish 
acts of trafficking defined by the Palermo Protocol (Art. 1) and make sure that attempting or aiding 
to commit an act of trafficking in human beings is punishable (Art. 2). The penalty of an offence is 
punishable by eight years of imprisonment in cases of endangering the life of the victim, if the 
victim was particularly vulnerable83, and in cases of serious violence or harm against the victim 
(Art. 3). Member states must ensure to have necessary measure to hold legal persons liable (Art. 4) 
and pose sanctions on them (Art. 5). The member states are obliged to take the necessary means to 
take legal actions when an offence of trafficking is committed in, or partly in, its territory, when the 
offender is one of its nationals or the offence is committed for the benefit of a legal person 
established in the member states (Art. 6). Member states must not depend on statements, especially 
not when an offence is committed in its territory (Art. 7).   
 
Council Directive 2004/81/EC 
Council Directive of 29 April 2004 on the residence permit issued to third-country nationals who 
are victims of trafficking in human beings or who have been the subject of an action to facilitate 
illegal immigration, who cooperate with the competent authorities  
 
This Directive has its legal basis in the Treaty establishing the European Community under the Title 
IV: Visa, Asylum, Immigration and other policies related to free movement of persons in Article 63 
(3).  
The purpose of the Directive is to define conditions for granting residence permits of limited 
duration to third-country nationals who cooperate in the fight against human trafficking or actions 
to facilitate illegal immigration (Art. 1). It outlines the definitions of inter alia ‘third-country 
national’, ‘trafficking in human beings’ and ‘residence permit’ (Art. 2). The scope of the Directive 
applies to third-country nationals who are victims of offences related to trafficking in human beings 
or actions to facilitate illegal immigration, even if they are illegal immigrants (Art. 3 (1)), and it 
states that member states are entitled to adopt ‘more favourable provisions’ for the victims (Art. 4). 
The victims are entitled to a reflection period to recover and escape from the traffickers and, based 
on this decide if they wish to cooperate with the competent authorities. The reflection period does 
not give entitlement to residence under the directive. The reflection period can be terminated by the 
member state if the victim has voluntarily contacted the perpetrators (Art. 6 (1-4)). Victims are 
entitled to a standard of living, ensuring their existence and the most vulnerable are, when national 
law says so, entitled to psychological assistance (Art. 7 (1)). Member states may provide third-
country nationals concerned with free legal aid under the conditions set by national law (Art. 7 (4)). 
Issue and renewal of residence permit is for the member states to decide based on the criteria of the 
Directive. The member states must consider: the opportunity of prolonging the victim’s stay at the 
territory of the proceeding; if the victim has shown clear intentions to cooperate; whether the victim 
has terminated all relations to the perpetrators (Art. 8 (1)). The residence permit must be valid for at 
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least six months (Art. 8 (2)). It is the responsibility of the member states to ensure that the holders 
of the resident permit are granted at least same treatments when they have insufficient resources 
(Art. 9 (1)). Minors and the interests of children who are victims of human trafficking must as well 
be ensured by member states (Art. 10).  Access to labour market, vocational training and education 
shall be limited to the duration of the residence permit. The member states determine the rules 
under which the victim has this access (Art. 11 (1)). Third-country nationals must have accesses to 
programmes and schemes provided by member states or NGOs to improve their living and make 
them recover (Art. 12 (1)). Conditions for non-renewal and withdrawal of residence permits are as 
well outlined (Art. 13 and 14).  
 
Council Framework Decision 2008/841/JHA:  
Council Framework Decision of 24 October 2008 on the fight against organised crime 
 
This Framework Decision has its legal basis in the Treaty on European Union (TEU) under Title 
VI: Provisions on police and judicial cooperation in criminal matters in Article 29, 31(1e) and 
Article 34(2b).  
The Framework Decision defines ‘criminal organisation’ and ‘structures association’ (Art. 1 (1-2)) 
and the offences related to criminal organisation (Art. 2). It stresses that member states shall take 
necessary means to ensure that offences are punishable with between two and five years of 
imprisonment (Art. 3 (1a-b)). The member states may take measures to reduce penalties if the 
offender renounces criminal activities and provide information, which member states would 
otherwise not be able to obtain and which helps them to prevent, end or mitigate the effect of the 
offence, identify and bring to justice other offenders, find evidence, prevent further offences, and 
deprive the organisation of illegal resources (Art. 4). It outlines the conditions under which a person 
can be held liable (Art. 5). When an offence falls within the jurisdiction of more than one member 
state, the member states concerned shall cooperate in order to decide which of them will prosecute 
the offender (Art. 7 (2)). Member states shall ensure that investigations and prosecutions of offences 
are not dependent on reports or accusations made by a person subjected to the offence (Art 8).  
 
 
The Charter of Fundamental Human Rights 2010/C 83/02 
The Charter of Fundamental Human Rights of 30 March 2010 of the European Union  
Since the entry into force of the Treaty of Lisbon on 1 December 2009, the Charter has become 
legally binding84. The Charter strengthens the protection of fundamental rights (C 83/392) and 
states that human dignity is inviolable (Art. 1) and that humans have a right to life (Art. 2). It 
stresses the right to integrity of persons (Art. 3); that ‘no one shall be subjected to torture, inhuman 
or degrading treatment or punishment’ (Art. 4); ‘no one must be held slave, forced to labour, 
trafficking in people must be prohibited’ (Art 5); and ‘everyone has right of liberty and security’ 
(Art. 6). It also stresses the protection of personal data, right to marry and found a family, freedom 
of though and religion (Art. 8-10) as well as freedom of expression, information, assembly and right 
to education (Art. 11-14). Freedom to choose work, conduct business and right of property are also 
outlined in the Charter (Art. 15-17). The right of asylum, protection, equality before law, non-
discrimination, and gender equality are as well mentioned (Art. 18-23). The right to a fair trial, 
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defence and principles of proportionality of offence and penalty are as well provisions of the 
Charter (47-49). 
 
Directive 2011/36/EU 
Directive of the European Parliament and of the Council of 5 April 2011 on preventing and 
combating trafficking in human beings and protecting its victims, and replacing Council Framework 
Decision 2002/629/JHA 
The Directive has its legal basis in the Treaty on the Functioning of the European Union in Chapter 
4: Judicial Cooperation in Criminal Matters, Article 82(2) and Article 83(1). Both article 82 and 83 
are referred to the former Article 31 TEU.  
 
The Directive establishes minimum rules concerning definition of criminal offences and sanctions 
in the area of trafficking in human beings. It also introduces common provisions to strengthen the 
prevention of crime and the protection of the victims (Art. 1). The definition of trafficking from the 
Palermo Protocol is used to defining what acts are punishable (Art. 2 (1)). The member states 
should take necessary measures to ensure inciting, aiding, or attempting to commit an offence as 
related to in Article 2 (1) is punishable (Art. 3). The penalties should be a maximum penalty of at 
least five years of imprisonment. When the offence is committed against a particularly vulnerably 
person, when it endangers their life, was seriously violent and caused harm to the victim this should 
be increased to 10 years. Member states shall make sure that it is considered an aggravating 
circumstance when a public official contributes to a crime is (Art. 4 (1-3)). Member states shall take 
necessary measure to ensure that legal persons can be held liable for the offences referred to in 
Article 2 and 3 (Art. 5 (1)). The member states shall take necessary measures to ensure legal 
persons are held liable (Art. 6) and that victims are not prosecuted (Art. 8). Member states shall 
ensure investigation, even when victims withdraw statement, and that officials are trained 
accordingly: Effective investigation tools must be available to officials and services for 
investigation (Art. 9). Member states shall take necessary measure to establish jurisdiction when an 
offence is committed in whole or part of territory, or committed by one of its citizens (Art. 10 (1)). 
Member states shall take necessary measures to ensure that assistance and support are provided to 
victims before, during and for an appropriate time after the proceedings (Art. 11). Legal counselling 
and representation shall be free of charge when victim does not have money, and member states 
shall ensure that victims of trafficking in human beings receive appropriate protection on the basis 
of an individual risk assessment by having access to witness programmes. Victims shall receive 
specific treatment aimed at preventing secondary victimisation by avoiding, as far as possible 
unnecessary repetition of interviews during investigation, trial and prosecution together with visual 
contact between victim and offender, giving evidence in open court and unnecessary questioning 
about victim’s private life (Art. 12 (2-4)). Victims shall have access to existing schemes of 
compensation (Art 17). Member states shall take appropriate measures to discourage and reduce 
demand which fosters exploitation related to trafficking in human beings (Art. 18) and to establish 
national rapporteurs or equivalent mechanisms (Art. 19). Member states shall facilitate the tasks of 
an anti-trafficking coordinator with the purpose of contributing to a coordinated and consolidated 
EU strategy against human trafficking (Art. 20).  
 
